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34-18025 DONALD L. WALFORD 

Pg.516 Where vice-president of member 
of registered securities association 
allocated portions of “hot issue” of- 
ferings to restricted accounts, and 
allocations were not in accord with 
purchasers’ normal investment 
practice with the member, associa- 
tion's findings of violation sus- 
tained, but since other findings of 
violation set aside, proceedings 
remanded to association to permit it 
to reassess sanctions. 


34-18028 
Pg. 521 


VOSS & CO., INC. ET AL 

Where head trader of member 
firm of registered securities associ- 
ation purchased securities with 
checks on insufficient funds, and 
failed to comply with reporting 
requirements; where firm, its presi- 
dent and vice president failed to com- 
ply with recordkeeping and report- 
ing requirements, and failed to 
make accurate disclosure to cus- 
tomers of the firm’s credit terms in 
margin transactions; and where firm 
and its president permitted unregis- 
tered salesmen to effect general 
securities transactions; held, asso- 
ciation’s findings of violation, and 
sanctions imposed on trader, af- 
firmed, but proceedings with re- 
spect to firm, its president and vice 
president remanded to association 
for reassessment of the sanctions 
imposed, since several other find- 
ings of violation with respect to 
them set aside. 
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SECURITIES ACT OF 1933 
Release No. 6339/Aug. 7, 1981 


PROPOSED REVISION OF CERTAIN EXEMP- 
TIONS FROM THE REGISTRATION PROVI- 
SIONS OF THE SECURITIES ACT OF 1933 FOR 
TRANSACTIONS INVOLVING LIMITED OFFERS 
AND SALES 
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ACTION: Proposed rulemaking. 


SUMMARY: The Commission is publishing for 
comment a new regulation governing the offers 
and sales of certain securities without registration 
under the Securities Act of 1933. This action rep- 
resents an effort by the Commission to coordinate 
the various limited offering exemptions and to 
streamline the existing requirements applicable to 
private offers and sales of securities. Proposed 
Regulation D, if adopted, would replace the 
existing limited offering exemptions contained in 
Commission Rules 146, 240, and 242. 


The Commission is requesting comments on the 
specific provisions of the proposed rules and also 
whether the proposals considered together pro- 
vide a more coordinated exemptive scheme for 
limited offering transactions particularly as they re- 
late to the capital formation needs of small busi- 
ness. 


DATE: Comments must be received on or before 
October 5, 1981. 


ADDRESSES: All communications on this matter 
should be submitted in triplicate to George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washing- 
ton, D.C. 20549. Comments should refer to File 
No. S7-891 and will be available for public inspec- 
tion and copying in the Commission’s Public Ref- 
erence Room, 1100 L Street, N.W., Washington, 
D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: 
Paula L. Chester, (202)/272-2644 Office of Small 
Business Policy, Division of Corporation Finance, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Com- 
mission is proposing for comment Regulation D, a 
series of new rules governing the limited offer and 
sale of securities pursuant to the Securities Act of 
1933 (the “Securities Act’) [15 U.S.C. 77c(b), 
77d(2)]. Proposed Regulation D is intended to re- 
sult in a more coherent pattern of exemptive relief, 
particularly as it relates to the capital formation 
needs of small business. In this regard, proposed 
Regulation D brings together the current limited of- 
fering exemptions contained in Rules 146 [17 CFR 
230.146], 240 [17 CFR 230.240], and 242 [17 
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CFR 230.242]. Thus, certain common terms such 
as “accredited investor’ and “securities of the is- 
suer’ are defined as those terms are used 
throughout the regulation, and a common rule sets 
forth the informational requirements, the limitation 
on the manner of the offering, the limitations on re- 
sale, the safe harbor provision with respect to inte- 
gration, and a uniform notice-of-sales for the three 
exemptions contained in the Regulation. In addi- 
tion, proposed Regulation D would result in a num- 
ber of significant substantive changes from pres- 
ent Rules 146, 240, and 242 as explained below. 


|. BACKGROUND 


The registration requirements of the Securities Act 
and the exemptive scheme therefrom have been 
criticized by commentators as disproportionately 
burdensome for small issuers. Three years ago 
the Commission, in its concern that compliance 
with the Securities Act should not inadvertently op- 
erate to impair capital formation by small busi- 
nesses, undertook an extensive and detailed ex- 
amination of the federal securities laws as they 
relate to those businesses. The Commission held 
public hearings in April and May of 1978 for the 
purpose of determining the extent to which the 
burdens imposed on small businesses may be al- 
leviated consistent with the protection of investors. 


A study of the record developed at the hearings in- 
dicated that most of the problems faced by small 
businesses result from factors outside the scope 
of the federal securities laws.' Witnesses did 
state, however, that a number of requirements 
under the Securities Acts are not justified as ap- 
plied to small business. In response to some of 
those concerns, the Commission has taken a num- 
ber of actions that are designed to assist small 
business capital formation and reduce the burdens 
imposed by the federal securities laws as applied 
to small businesses. For example, Rule 242 was 
adopted to respond to some of the criticisms of 
Rule 146; the aggregate amount of securities that 
may be offered pursuant to Regulation A [17 CFR 
230.251-264] was increased from $500,000 to 
$1,500,000; an amendment to Regulation A was 
added to permit the use of a preliminary offering 





‘Summary Comments Relating to Small Business 
Hearings and Proposed Form S-18, Division of 
Corporation Finance, Securities and Exchange 
Commission, File No. S7—734. [Hereinafter cited 
as “Small Business Hearings”. 
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circular prior to the commencement of an offering; 
Rule 144 [17 CFR 230.144] was amended to in- 
crease or eliminate under certain conditions the 
resale volume limitations; and Form S-18 [17 CFR 
239.28], a simplified registration statement for 
companies going public for the first time, was in- 
troduced.2 


Prior to the enactment of the Small Business In- 
vestment Incentive Act of 1980 (the “Incentive 
Act’) [Pub. L. No. 96-477 (October 21, 1980)] 
Rules 146, 240, 242, Regulation A and Form S-18 
provided the basic regulatory scheme most typi- 
cally relied upon by small business.? The Incentive 
Act, however, included three statutory changes in 
the Securities Act that have an impact on small 
business capital formation. The first was the addi- 
tion of Section 4(6) to the Securities Act*, which 





2A summary of the Commission actions is set forth 
in Securities Act Release No. 6049 (April 3, 1979) 
[45 FR 21562] and Securities Exchange Act Re- 
lease No. 16866 (June 2, 1980) [45 FR 40145). 
Subsequently, in Securities Act Release No. 6299 
(March 19, 1981) [46 FR 18947], the Commission 
adopted amendments to Form S-18 that expand- 
ed the availability of the Form to companies en- 
gaged in significant mining operations. As a result 
of that action, the Commission most recently 
adopted similar amendments to Rule 242 in Secu- 
rities Act Release No. 6321 (June 11, 1981) [46 
FR 31880]. 


3A chart setting forth the current exemptive 
scheme is attached at Appendix A. 


4The provisions of Section 4 of the Securities Act 
provide in pertinent part: 


The provisions of Section 5 shall not apply to— 


(6) transactions involving offers or sales 
by an issuer solely to one or more 
accredited investors, if the aggre- 
gate offering price does not exceed 
the amount allowed under Section 
3(b) of this title, if there is no adver- 
tising or public solicitation in con- 
nection with the transaction by the 
issuer or anyone acting on the issu- 
er’s behalf, and if the issuer files 
such notice with the Commission as 
the Commission shall prescribe. 
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provides an exemption from the registration re- 
quirements of that Act for offers and sales of secu- 
rities by an issuer solely to accredited investors® 
without any public solicitation if the aggregate 
amount of securities offered is $5 million or less. 
In connection therewith, the issuer is required to 
file a notice of such sales with the Commission on 
such forms as the Commission shall prescribe.® 





5 New Section 2(15) of the Securities Act provides: 


(15) the term “accredited investor” shall 
mean— 


(i) a bank as defined in Section 3(a)(21) 
of the Act whether acting in its individual 
or fiduciary capacity; an insurance com- 
pany as defined in section 2(13) of the 
Act; an investment company registered 
under the Investment Company Act of 
1940 or a business development com- 
pany as defined in Section (2)(48) of 
that Act; a Small Business Investment 
Company licensed by the Small Busi- 
ness Administration; or an employee 
benefit plan, including an individual re- 
tirement account, which is subject to the 
provisions of the Employee Retirement 
Income Securities Act of 1974, if the in- 
vestment decision is made by a plan fi- 
duciary, as defined in Section 3(21) of 
the such Act, which is either a bank, in- 
surance company, or registered invest- 
ment adviser; or 


(ii) any person who, on the basis of such 
factors as financial sophistication, net 
worth, knowledge, and experience in fi- 
nancial matters, or amount of assets 
under management qualities as an ac- 
credited investor under rules and regu- 
lations which the Commission shall pre- 
scribe. 


Sin order to permit issuers to utilize Section 4(6) 
promptly after the enactment of the Incentive Act, 
the Commission adopted, on an interim basis, a 
notice-of-sales form [hereinafter referred to as 
“Form 4(6),” to be used by issuers relying on the 
new statutory exemption. Securities Act Release 
No. 6256 (November 7, 1980) [45 FR 75182]. The 
final form was adopted in Securities Act Release 
No. 6301 (March 19, 1981) [46 FR 18531]. 
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The second amendment to the Securities Act 
added by the Incentive Act increased the ceiling 
from $2 million to $5 million of the Commission's 
authority under Section 3(b) to exempt small offer- 
ings from the registration requirements of the Se- 
curities Act. 


In addition, Title V of the Incentive Act created 
new Section 19(c) of the Securities Act which, 
among other things, authorizes the Commission to 
work with state securities associations in effectu- 
ating greater uniformity in Federal-State securities 
matters.” Subparagraph (3) of Section 19(c) spe- 





7The provisions of new Section 19(c) provide in 
pertinent part: 


(c)(1) The Commission is authorized to cooperate 
with any association of duly constituted represent- 
atives of State governments whose primary 
assignment is the regulation of the securities busi- 
ness within those States, and which, in the judg- 
ment of the Commission, could assist in 
effectuating greater uniformity in Federal-State se- 
curities matters. The Commission shall, at its dis- 
cretion, cooperate, coordinate, and share informa- 
tion with such an association for the purposes of 
carrying out the policies and projects set forth in 
paragraphs (2) and (3). 


(2) It is the declared policy of this subsection that 
there should be greater Federal and State 
cooperation in securities matters including— 


(A) maximum effectiveness of regula- 
tion, 


(B) maximum uniformity in Federal and 
State regulatory standards, 


(C) minimum interference with the busi- 
ness of capital formation, and 


(D) a substantial reduction in costs and 
paperwork to diminish the burdens of 
raising investment capital (particularly 
by small business) and to diminish the 
costs of the administration of the Gov- 
ernment programs involved. 


(3) The purpose of this subsection is to engender 
cooperation between the Commission, any such 
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cifically provides for the development of a uniform 
exemption from registration for small issuers 
which can be agreed upon between the States and 
the Federal Government. 


As a result of the Incentive Act, particularly the 
significant increase in the Section 3(b) ceiling and 
the authorization granted to the Commission to 
work with the states to develop a uniform exemp- 
tion, the Commission determined to re-evaluate 
the Securities Act exemptive scheme. Thus, the 
Commission on December 23, 1980, announced 
that it was considering the relationship among cer- 
tain exemptions from the registration provisions of 
the Securities Act and the efficacy of such exemp- 
tions as they relate to the capital formation needs 
of small business. The Commission requested 
commentators to focus on the interrelationship be- 
tween the recently enacted Section 4(6) exemp- 
tion and the Commission's other exemptive rules, 
particularly Rules 146 and 242.2 The Commission 





FOOTNOTE—Continued 


association of State securities officials, and other 
duly constituted securities associations in the fol- 
lowing areas: 


(A) the sharing of information regarding 
the registration or exemption of securi- 
ties issuers applied for in the various 
States; 


(B) the development and maintenance 
of uniform securities forms and proce- 
dures; and 


(C) the development of a uniform ex- 
emption from registration for small issu- 
ers which can be agreed upon among 
several States or between the States 
and the Federal Government. The Com- 
mission shall have the authority to 
adopt such an exemption as agreed 
upon for Federal purposes. Nothing in 
this Act shall be construed as 
authorizing preemption of State law 


Securities Act Release No. 6274, (December 23, 
1980) [46 FR 2631]. 


9As indicated in the Commission's release, these 
three exemptions are all limited offering exemp- 
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also requested comments on the adequacy of the 
present ceiling limitations included in the exemp- 
tions under Section 3(b) and the extent, if any, to 
which they should be increased. 


Commentators were also requested to provide 
their views on the broader question of whether the 
exemptions under the Securities Act provided by 
Rules 240, 242, Regulation A, and Rule 146, 
along with the newly created Section 4(6) exemp- 
tion considered together provide a coherent 
scheme for relieving issuers of the burdens of the 
registration provisions, particularly by smaller 
companies, consistent with adequate investor pro- 
tection and, if not, what steps the Commission 
should take to make the scheme more coherent. 
The comments received were intended to assist 
the Office of Small Business Policy in the Division 
of Corporation Finance in the development of fu- 
ture rulemaking proposals. 


The Commission received 38 letters of comment. 
Although commentators criticized the present 
exemptive scheme as unnecessarily complex, the 
recommendations for amendments to the exemp- 
tive scheme to correct these problems varied con- 
siderably. As a result of the comments received, 
which are discussed below, and discussions with 
the North American Securities Administrators As- 
sociation (“‘“NASAA’’) Subcommittee on Small 
Business Financing, the Commission is today 
proposing to significantly revise Rules 146, 240, 
and 242 and to consolidate them into one regula- 
tion that would govern transactions involving the 
limited offer and sale of securities. The Commis- 
sion is also today adopting amendments to the 
disclosure provisions of Regulation A and is con- 
sidering amendments to Form S- 18 that would ex- 
pand the availability of that Form to all issuers. As 
more fully discussed below, these amendments 
are intended to provide a basic component to 
other rulemaking initiatives that are part of the 
Commission's ongoing small business program. 


Il. DISCUSSION 


Proposed Regulation D is a series of six rules, 
designated Rules 501-506 [17 CFR §§ 230.501 





tions in that they prohibit public solicitation and 
general advertising and limit the offerees and/or 
purchasers to specific types of individuals and/or 
to a specific maximum number of individuals. 


SEC DOCKET/449 








-230.506]. Proposed Rules 501 and 502 would 
define common terms and set forth general condi- 
tions to be met which apply to the exemptions con- 
tained in the Regulation. Proposed Rule 503 
would provide for a uniform notice of sales form, 
designated Form D [17 CFR 239.500] to be used 
for all exempt offerings under the Regulation and 
Section 4(6) of the Securities Act. Proposed Rules 
504-506 would contain the specific exemptions 
from the registration provisions of the Securities 
Act and would replace current Rules 240, 242, and 
146. 


Proposed Rule 504 is an expansion of the Com- 
mission’s current Rule 240. The principal differ- 
ences between proposed Rule 504 and Rule 240 
are: (1) an increase in the limitation on the amount 
that can be sold in any 12 month period under the 
Rule from $100,000 to $500,000; (2) removal of the 
prohibition in Rule 240 against the payment of bro- 
kerage commissions, provided such commissions 
are paid to broker-dealers registered both under 
the Exchange Act and pursuant to applicable regu- 
lations in those states in which the securities are 
to be offered or to any bank as defined in Section 
3(a)(2) of the Securities Act; (3) elimination of the 
requirement that there be no more than 100 share- 
holders at the time the offer is completed and, in 
lieu thereof, a restriction on the availability of the 
rule to issuers not subject to the reporting require- 
ments of the Exchange Act; and (4) elimination of 
restrictions concerning manner of offering and re- 
strictions on resale where the offering is limited to 
states in which the offering is registered and a dis- 
closure document is delivered pursuant to applica- 
ble law. As in current Rule 240, no specific disclo- 
sure requirements would be prescribed. This 
proposal reflects the unanimous opinion ex- 
pressed by commentators, and the Commissions 
concurs, that there is a need for a de minimis ex- 
emption from federal regulation, and that state 
“Blue Sky” requirements and the antifraud provi- 
sions of the federal securities laws would afford 
adequate protection. 


Proposed Rule 505 would replace current Rule 
242 and continue to permit sales to an unlimited 
number of accredited investors and to 35 non- 
accredited investors. The principal features of pro- 
posed Rule 505 include: (1) the expansion of the 
availability of the rule to all issuers regardless of 
legal structure or line of business; (2) a revision of 
the informational requirements to provide for infor- 
mation similar to that provided by Regulation A for 
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offerings in amounts not exceeding $1,500,000 
and Form S-18 type disclosure for offerings in 
amounts between $1,500,001 and $5,000,000; (3) 
an increase in the aggregate offering limitation 
from $2,000,000 in a six month period to 
$5,000,000 in a 12 month period; (4) a provision 
identical to that contained in proposed Rule 504 
permitting the payment of brokerage commissions 
if such commissions are paid to broker-dealers 
registered both under the Exchange Act and pur- 
suant to applicable regulations in those states in 
which the securities are to be offered; and (5) 
elimination of the availability of this rule for those 
issuers who have been subject to the reporting re- 
quirements under the Exchange Act for 36 calen- 
dar months preceding the offering. 


Proposed Rule 506 would modify existing Rule 
146 in several respects. Currently, Rule 146 re- 
quires the issuer to make a subjective determina- 
tion prior to making any offers of securities that 
each offeree has such knowledge and experience 
in financial matters that he is capable of evaluating 
the merits and risks of the prospective investment 
or that such offeree is able to bear the economic 
risk of the investment.'® The Commission is 
proposing to eliminate the requirement to deter- 
mine the qualifications with respect to each 
offeree whether or not he purchases. The provi- 
sion that no offer to sell the securities may be 
made by any form of general solicitation or general 





10Rule 146(d) provides in pertinent part: 


(d) Nature of offerees. The issuer and 
any person acting on its behalf who 
offer, offer to sell, offer for sale or sell 
the securities shall have reasonable 
grounds to believe and shall believe: 


(l) Immediately prior to making any offer, 
either: 


(i) That the offeree has such knowledge 
and experience in financial and busi- 
ness matters that he is capable of 
evaluating the merits and risks of the 
prospective investment, or 


(ii) That the offeree is a person who is 
able to bear the economic risk of the in- 
vestment; and... 
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advertising will be retained and the Commission 
believes that this requirement is sufficient to as- 
sure that an offering is private in nature. The re- 
quirement that the issuer make a determination as 
to the qualifications of the purchaser will be re- 
tained in modified form. However, the Commission 
is proposing to incorporate the accredited investor 
concept into the rule. Thus, certain purchasers 
would be presumed to meet the purchase qualifi- 
cations, thereby eliminating the need for subjec- 
tive judgments by the issuer about the suitability of 
such investors. Proposed Rule 506 would also: (1) 
eliminate the need to deliver disclosure docu- 
ments if only accredited investors participate in 
the transaction; (2) permit sales to an unlimited 
number of accredited investors and to 35 non- 
accredited investors provided such non-accredited 
investors meet certain qualifications; and (3) retain 
the “purchaser representative” concept to permit 
the continued participation by persons who, acting 
alone, may lack the requisite knowledge and expe- 
rience to independently evaluate the merits and 
risks of the investment. 


A major change in the proposed exemptive 
scheme concerns the limited availability of the ex- 
emptions to issuers subject to the reporting re- 
quirements under the Exchange Act. Consistent 
with existing Rule 240, companies subject to the 
Exchange Act reporting requirements would not be 
able to use proposed Rule 504. Proposed Rule 
505 would represent a departure from current Rule 
242 in that issuers who have been reporting 
companies for 36 months would be excluded from 
its use. These restrictions represent the Commis- 
sion’s opinion that Rules 504 and 505 have been 
designed primarily for smaller issuers that are not 
subject to periodic disclosure requirements and for 
which the preparation of offering circulars and the 
expenses resulting from the registration process 
may be disproportionately burdensome. 


Moreover, companies that have been subject to 
the reporting requirements for more than 36 
months will benefit from the new simplified regis- 
tration process which the Commission has pro- 
posed in Forms S-2 and S-3"''. The proposed 
new registration process will substantially reduce 
the burdens traditionally associated with registra- 
tion by allowing existing reports to be used instead 
of extensive prospectuses. Because of the pro- 





posed alternative methods of registration and 
these attendant savings, the Commission believes 
public companies should be encouraged to regis- 
ter their offerings or rely on proposed Rule 506. In 
view of the unrestricted availability of the alter- 
native statutory exemption to Rule 506 contained 
in Section 4(2) of the Securities Act, Rule 506 may 
be utilized by any reporting company. 


In view of the proposals outlined herein, particu- 
larly the expanded availability of current Rule 242 
to all issuers, the increase to $5 million of the ag- 
gregate amount of securities that can be sold as 
proposed in Rule 505, and the incorporation of the 
accredited investor concept in proposed Rule 506, 
the Commission recognizes that Regulation D, if 
adopted, may provide a more attractive alternative 
to registration for smaller issuers than the recently 
enacted Section 4(6) exemption. It should be 
noted, however, that purported reliance on the ex- 
emptions contained in proposed Regulation D will 
not act as election; the issuer can also claim the 
availability of the statutory exemption provided by 
Section 4(6). Thus, the uniform notice of sales 
form proposed herein would be used by any issuer 
claiming the availability of Section 4(6) as well as 
those securities sold in reliance on the proposed 
Regulation, or both. In addition, the Commission is 
proposing to define ‘accredited investor’ for trans- 
actions effected in reliance on Section 4(6) pursu- 
ant to its authority under Section 2(15) of the 
Securities Act which would be identical to the defi- 
nition contained in the proposed Regulation. 


Ill. OTHER RELATED SMALL BUSINESS 
INITIATIVES 


The structure of Regulation D has been coordi- 
nated with other small business initiatives pro- 
posed today and which the Commission antic- 
ipates proposing in the near future. These 
initiatives parallel similar requirements in pro- 
posed Regulation D and are designed to achieve a 
greater degree of uniformity with respect to such 
requirements. 


In conjunction with the proposal of Regulation D, 
the Commission has issued a release adopting 
amendments to the rules, forms and disclosure re- 
quirements under Regulation A.‘ The amend- 





11 Securities Act Release No. 6331 (August 6, 
1981). 
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12Securities Act Release No. 6340 (August 7, 
1981). 
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ments, which involve a comprehensive revision 
and updating of the disclosure requirements, are 
designed to reduce the time spent in processing 
and thereby reduce costs by codifying the disclo- 
sure policies and practices currently followed on 
an administrative basis. 


However, in view of the widespread acceptance of 
Form S-18 and the substantial similarities be- 
tween the narrative disclosure requirements of 
Form S-18 and the amendments to Regulation A 
adopted today, it is the Commission's view that 
Form S-18 may obviate the continued need for 
such an exemption. Consequently, the Commis- 
sion is considering the advisability of rescinding 
Regulation A and combining Form S-18 and Reg- 
ulation A into one uniform registration form specifi- 
cally tailored for public offerings by small issuers, 
with substantially reduced audited financial state- 
ments requirements for transactions involving less 
than $3,000,000 aggregate amount of securities. 
Before proceeding with a uniform registration 
statement for small public offerings, the Commis- 
sion recognizes that it must also evaluate the im- 
pact of certain compliance burdens imposed by 
the periodic disclosure requirements mandated by 
the Exchange Act'? for those issuers that would 
otherwise offer securities in reliance on Regulation 
A without automatically incurring such reporting 
burdens. If these requirements can be reduced by 
classifying companies so that defined classes of 
small issuers might be relieved of certain reporting 
and other requirements'*, the Commission will 
consider the feasibility of eliminating Regulation A. 





13Section 15(d) of the Exchange Act provides that 
each issuer that files a registration statement 
which is declared effective pursuant to the Securi- 
ties Act must also file with the Commission such 
supplementary, periodic, and current reports as 
may be required with respect to a security regis- 
tered pursuant to Section 12 of the Exchange Act 
for the fiscal year in which the registration state- 
ment has become effective. The duty to file reports 
continues for any subsequent year unless the se- 
curities of each class to which the registration 
statement relates are held by less than 300 per- 
sons at the beginning of the issuer's fiscal year. 


14See Securities Exchange Act Release No. 
16866 (June 2, 1980) (45 FR 40145). 
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In addition to the rulemaking proposals announced 
today, the Commission has under consideration 
certain amendments to Form S-18 which will be 
proposed in the near future. The Commission in- 
tends to expand the availability of Form S-18 to 
non-corporate issuers and to those issuers who 
engage or intend to engage in oil and gas related 
operations. The expansion of Form S-18 will par- 
allel the availability of proposed Rule 505 and 
allow the continued use of coordinated disclosure 
provisions. In this regard, disclosure provisions 
applicable to these types of issuers will also be 
proposed. 


IV. DEVELOPMENT OF UNIFORM LIMITED 
OFFERING EXEMPTIVE SCHEME 


In conjunction with its examination of the exemp- 
tive rules the Commission’s Division of Corpora- 
tion Finance has had discussions with NASAA in 
order to achieve a greater degree of uniformity be- 
tween the federal and state limited offering 
exemptive schemes. The Commission under- 
stands that the NASAA Board of Directors has ap- 
proved for comment by the NASAA membership a 
coordinated regulatory approach with respect to 
proposed Rules 504, 505 and 506 and will simulta- 
neously be solicitiig comments on the proposed 
uniform exemptions from its members. 


As currently envisioned, the Commission would 
defer to the states for the regulation of offerings 
meeting the conditions of proposed Rule 504. Be- 
cause of the small amount of the offering and the 
likelihood that such sales will occur in a limited ge- 
ographic area, the Commission and NASAA have 
agreed that greater emphasis on state blue sky 
laws is appropriate. Accordingly, in view of the lim- 
ited federal interest in offerings below $500,000 by 
non-reporting companies, proposed Rule 504 
would, in effect, apply only the Securities Act and 
Exchange Act anti-fraud provisions at the federal 
level. 


Proposed Rule 505, plus the applicable definitions 
and conditions to be met contained in Rules 501, 
502 and 503, would be adopted as a uniform ex- 
emption. The Commission and NASAA understand 
that certain states may wish to adopt additional re- 
quirements regarding the suitability of the invest- 
ment for non-accredited investors. Accordingly, 
NASAA has developed a uniform suitability provi- 
sion for non-accredited investors which could be 
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adopted in an alternative formulation of Rule 505. 
The NASAA uniform suitability requirements which 
would generally require the issuer to meet one of 
the three following conditions: 


(1) The investment is suitable for the 
purchaser upon the facts, if any, dis- 
closed by such purchaser as to his 
other security holdings and as to his 
financial situation and needs. For 
the limited purpose of this condition 
only, it may be presumed that if the 
investment does not exceed 25% of 
the investor's net worth, it is suita- 
ble; 


(2) The purchaser either alone or with 
his purchaser representative(s) has 
such knowledge and experience in 
financial and business matters that 
he is or they are capable of evaluat- 
ing the merits and risks of the pro- 
spective investment; or 


(3) There is a relationship between the 
non-accredited investor and the prin- 
ciples, executive officers or directors 
of the issuer evincing trust between 
the parties. Such relationships as 
close business associates, family 
ties, and friends or acquiantances 
would be deemed to satisfy this con- 
dition. 


Finally, proposed Rule 506 would also be adopted 
as a uniform rule specifying all requirements appli- 
cable to offerings in excess of $5 million. 


The Commission and NASAA believe the uniform 
limited offering exemptive scheme as outlined 
herein will reduce the burdens on small issuers by 
eliminating most instances the multiplicity of regu- 
lations imposed at both the state and federal 
levels. Commentators are therefore requested to 
formulate their comments on Regulation D in light 
of the uniform concept. 


Request for Comments 


The Commission believes that proposed Regula- 
tion D in conjunction with the proposed amend- 
ments to Regulation A and Form S-18 and the de- 
velopment of a uniform limited offering exemptive 
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scheme will, if adopted, provide a coherent 
scheme for the raising of capital by small busi- 
nesses. Moreover, the coordinated design of Reg- 
ulation D and the new simplified registration proc- 
ess will create a rational approach to the capital 
formation needs of issuers from early growth 
stages to maturity. Commentators are therefore 
requested to comment on the overall Securities 
Act registration and exemptive scheme as it re- 
lates to the raising of capital by small business. 


V. SYNOPSIS 


The following discussion of proposed Regulation D 
is included to assist all interested persons in their 
understanding of the proposed exemptive scheme 
under the Securities Act published herein. Howev- 
er, attention is directed to the text of proposed 
Regulation D for a more complete understanding. 


A. Preliminary Notes 


Proposed Regulation D contains six preliminary 
notes, all of which are found in one, two, or all of 
Rules 146, 240 and 242. As in the case of the cur- 
rent exemptive rules, these notes provide general 
guidance as to the scope and the applicability of 
exemptions provided. Certain preliminary notes 
currently in Rules 146, 240, and 242 have been 
deleted since they were inapplicable or considered 
to be unnecessarily repetitive of the provisions of 
the Regulation. Others have been relocated into 
the text of the Regulation. 


The first preliminary note reminds issuers that 
transactions effected pursuant to Regulation D, 
while exempt from Section 5 of the Securities Act, 
are not exempt from the anti-fraud provisions of 
the federal securities laws, the civil liability provi- 
sions of Section 12(2) of the Securities Act or 
other provisions of the federal securities laws. In 
addition, the note reminds issuers that, in those in- 
stances where disclosure is furnished to investors, 
additional information may be required to be fur- 
nished in order to make the required disclosures, 
in the light of the circumstances under which they 
are furnished, not misleading. The second note in- 
dicates that reliance on Regulation D does not ob- 
viate the need to comply with any applicable state 
law relating to the offer and sale of securities. 
Note 3 makes clear that reliance on an exemption 
provided by Regulation D does not act as an elec- 
tion; the issuer may have the availability of any 
other applicable exemption. 
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Note 4 specifies that the exemptive rules con- 
tained in proposed Regulation D are available only 
to the issuer of securities and are not available to 
affiliates or other persons for resales of the issu- 
er’s securities. The securities acquired in a trans- 
action effected in reliance on this regulation, ex- 
cept as specifically provided in certain offerings 
pursuant to proposed Rule 504, are restricted se- 
curities and cannot be resold without registration 
under the Securities Act or an exemption there- 
from. 


Finally, the preliminary notes provide that the pro- 
posed regulation is not available to any issuer with 
respect to any transaction which, although in tech- 
nical compliance with the rules contained herein, 
is part of a plan or scheme to evade the registra- 
tion provisions of the Securities Act. In such 
cases, registration pursuant to the Securities Act 
is required. 


B. Rule 501—Definitions and Terms Used in the 
Regulation 


The majority of commentators in addressing the 
interrelationship of the private offering exemp- 
tions, advocated the use of uniform definitions in 
order to achieve a greater degree of clarity and to 
remove certain inconsistencies which are present 
in the current exemptive scheme. In response to 
these concerns, the Commission re-examined the 
definitions contained in current Rules 146, 240 
and 242 and has eliminated existing inconsisten- 
cies by proposing common definitions to be includ- 
ed in Rule 501. Generally, the proposed defini- 
tions are similar to those contained in the existing 
rules. However, the definitions of “accredited in- 
vestor” and “securities of the issuer’ have been 
modified to reflect suggestions proffered by com- 
mentators and the Commission’s experience. 


1. Accredited Investor 


The vast majority of commentators favored the 
adoption of a uniform definition of accredited in- 
vestor for purposes of Rule 242 and Section 4(6) 
and endorsed introducing the concept into Rule 
146. While interested persons were consistently in 
favor of uniformity, there was a difference of opin- 
ion as to how the definition of accredited investor 
should be formulated.'5 In response to these com- 





15 Among the suggested changes which are not in- 
cluded in proposed definition of accredited inves- 
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ments, the Commission has determined to pro- 
pose for purposes of Section 4(6) and Regulation 
D a single definition of accredited investor which 
would include the institutional investors listed in 
Section 2(15)(i) of the Securities Act and 6 addi- 
tional classes of accredited investors contained in 
proposed Rule 215'®. By incorporating paragraph 
(i) of Section 2(15), this definition would, unlike 
current Rule 242(a)(1), include as accredited in- 
vestors business development companies as de- 
fined in Section 2(a)(48) of the Investment Com- 
pany Act of 1940 (‘Investment Company Act”) [15 
U.S.C. 80a—2(a)(48)].17 


Proposed Rule 2(15) would include current Rule 
242(a)(1)(iii) (officers and directors of the issuer), 
modify subparagraph (ii) of Rule 242 (a)(1) 
($100,000 purchasers), and propose four new 
catagories of accredited investors. The proposals 
would modify Rule 242(a)(1)(ii) to allow the use of 
an unconditional obligation to pay to be dis- 
charged within two years of the first issuance of 
the securities if such obligation is secured by an 





tor were the following: 1) substituting the present 
$100,000 purchase requirement found in Rule 
242(a)(1)(ii) for a percentage of the offering test 
(e.g., 5% of the total offering); 2) introducing the 
concept of self-certification by the investor to the 
Commission as to net worth, sophistication and fi- 
nancial experience; 3) including persons who have 
a net worth five to ten times the amount invested; 
and 4) inclusion of professionals such as execu- 
tive officers of large corporations, attorneys who 
practice in the securities field, accountants, finan- 
cial analysts, and registered investment advisers. 


16 The definition of accredited investor as con- 
tained in Section 2(15) of the Securities Act and as 
proposed in Rule 215 thereunder has been re- 
printed in Regulation D for ease of reference. 


17In response to the special needs of venture cap- 
ital companies, the Incentive Act created a special 
pattern of regulations under the Investment Com- 
pany Act for those venture capital entities which 
qualify as business development companies. The 
purpose of this unique regulatory approach is to 
encourage the contributions venture capitalists 
may make to the capital formation process by in- 
vesting in and providing managerial assistance to 
small, growing businesses. See S. Rep. No. 958, 
96th Cong., 2d Sess., 4-5 (1980). 
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unconditional letter of credit issued by a bank as 
defined in Section 3(a)(2) of the Securities Act. 
This provision is intended to replace current Rule 
146(g)(2)(d) which provides that those individuals 
who purchase $150,00 of the issuer's securities 
either in one lump sum or in installments will not 
be counted for purposes of the 35 purchaser limi- 
tation contained in the Rule. The Commission is 
concerned that in some instances installment obli- 
gations are being spread over such periods of time 
that, together with interest rates being charged, 
the present value of the note is substantially less 
than $150,000. Consequently, such a purchaser 
may not have adequate bargaining power, espe- 
cially where there are a significant number of indi- 
vidual purchasers each executing comparable in- 
stallment notes. See discussion of proposed Rule 
502(b)(1) regarding information requirements. 
Therefore, the Commission is proposing to allow 
the continued use of the installment obligation for 
the purchase of securities in amounts of $100,000 
or more provided that, among other things, the 
payment period does not extend beyond two 
years. 


Under this proposal, such purchasers will be given 
the status of accredited investors and therefore 
continue to be excluded from the 35 purchaser 
computation. Although the Commission believes 
this proposal will provide the added degree of flex- 
ibility currently found in Rule 146 with respect to 
installment obligations, commentators are re- 
quested to provide their views with respect to the 
two year limitation, particularly in light of the addi- 
tional categories of accredited investors discussed 
below. 


The Commission is also proposing to add four new 
categories of accredited investors: (a) any entity 
organized for the purpose of making investments 
in securities described in Sections 55(a)(1) 
through (3) of the Investment Company Act and 
which makes available significant managerial as- 
sistance with respect to the issuer of such securi- 
ties. This new category will allow privately held en- 
tities which perform functions similar to those of 
business development companies to be treated as 
accredited investors; (b) any college or university 
endowment funds which at the time of investment 
have net assets in excess of $25 million; (c) any 
natural person whose individual net worth is in ex- 
cess of $750,000; and, (d) any natural person 
whose most recent individual annual adjusted 
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gross income exceeded $100,000 as reported for 
federal income tax purposes in his most recent tax 
return (individual not joint income). The last two 
proposals address the concerns of many commen- 
tators who believed the Commission should devel- 
op an objective tests for individuals who purchase 
less than $100,000. These commentators criti- 
cized the current definition of accredited investor 
as excluding many persons with financial experi- 
ence and sophistication who invest sums of less 
than $100,000 who should nevertheless be includ- 
ed in the definition. These new categories which 
have been added in response to those concerns 
are consistent with similar types of exemptions fol- 
lowed under several state securities laws and 
have been developed in consultation with NASAA. 


The Commission is specifically requesting com- 
ment as to whether the last two categories of ac- 
credited investor are desirable and, if so, whether 
the net worth and income requirements set forth 
are appropriate. 


2. Securities of the Issuer 


For purposes of defining securities of the issuer, 
Rule 501(j) incorporates the definitions contained 
in current Rule 242(a)(6) with one important modi- 
fication. Any securities of an issuer who may be an 
affiliate of another issuer solely by virtue of a com- 
mon affiliation with a business development com- 
pany as defined in Section 2(a)(48) of the Invest- 
ment Company Act or with any entity as described 
in Rule 501(a)(2) shall not be deemed to be secu- 
rities of the issuer for purposes of this Regulation. 
The exception of securities issued by an affiliate or 
common affiliates with a business development 
company should alleviate the concerns expressed 
by many commentators of potentially aggregating 
the offering of a venture capital firm with the offer- 
ing of one of its portfolio companies, or the offer- 
ing of one portfolio company with the offering of 
another. 


3. Other Definitions 


The Commission proposes to retain for purposes 
of Regulation D the definitions of “affiliate,”’® 





18 Affiliate is defined in Rule 242(a)(2). 
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“business combination,”'? ‘executive officer,’2° 
“issuer’2’ and ‘predecessor’? as they are cur- 
rently defined in the current exemptive rules. The 
definition of “purchaser representative” in para- 
graph (i) is identical to the definition of “offeree 
representative” found in current Rule 146(a)(1) 
with the term ‘‘purchaser’’ substituted for “‘of- 
feree.” This change reflects the elimination of the 
offeree qualification requirements. 


Finally, the Commission is proposing to consoli- 
date two definitions which appear in more than 
one exemptive rule. First, current Rules 146(g) 
(2)(i) and 242(e)(2) each contain provisions re- 
garding the types of purchasers that may be ex- 
cluded in calculating the number of purchasers for 
purposes of the 35 purchaser limitation. Proposed 
Rule 501(d) would provide one set of provisions 
for purposes of Rules 505 and 506. The uniform 
provision would modify the existing provisions in 
three respects: (1) the exclusion for accredited in- 
vestors would apply to offers and sales pursuant 
to Rule 506; (2) as suggested by commentators, 
the requirement that a purchaser have a 100% 
beneficial interest in any trust, estate or corpora- 
tion would be reduced to any amount in excess of 
50%; and (3) the current exclusion under 146(g) 
(2)(i)(d) for any person who purchases, in install- 
ments, securities in the aggregate amount of 
$150,000 would be modified as explained above. 


Proposed Rule 501(e) would also consolidate the 
definitions currently included in the notes to Rules 
240(e) and 242(c) regarding the computation of 
aggregate offering price. The proposed definition 
is identical to the note in Rule 242(c). 





19Business combination is defined in Rule 
146(f)(1). 


20Executive Officer is defined in Rule 242(a)(3). 
This definition has been modified to include exec- 
utive officers of subsidiaries if they perform policy 
functions similar to those of executive officers of 
the issuer. This will allow the definition of execu- 
tive officer to be identical to that contained in pro- 
posed Rule 405(m). See Securities Act Release 
No. 6333 (August 6, 1981). 


21Issuer is defined in Rule 146(a)(2). 
22Predecessor is defined in Rule 242(a)(4). 
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C. Rule 502—General Conditions to Be Met 


In order to coordinate further the exemptive 
scheme, Rule 502 sets forth the general condi- 
tions which apply to all exempt offers and sales ef- 
fected pursuant to Rules 504, 505 and 506. The 
conditions under this rule relate to integration, in- 
formation requirements, limitations on manner of 
offering, and limitations on resale. 


1. Integration 


In order to obtain the protection of the exemptive 
rules proposed herein, all sales which are part of 
the same issue must meet all applicable condi- 
tions of the rules. However, the term “issue” is not 
defined in the Securities Act or in any rule there- 
under. Integration is a concept by which two or 
more offerings which are intended to be exempt 
from registration could be combined into one offer- 
ing with a resulting violation of the registration pro- 
visions of the Securities Act. Generally, the deter- 
mination as to whether separate sales are part of 
the same issue and are, therefore, deemed to be 
integrated depends on the particular facts and cir- 
cumstances. The Commission has announced 
that, in determining whether offers and sales 
should be regarded as a part of a larger offering 
and thus should be integrated, the following fac- 
tors should be considered: 


1) Whether the offerings are part of a single plan 
of financing; 


2) Whether the offering involves issuance of the 
same class of security; 


3) Whether the offerings are made at or about the 
same time; 


4) Whether the same type of consideration is to be 
received; and 


5) Whether the offerings are made for the same 
general purpose.?? 


In order to add a degree of certainty to the integra- 
tion concept, the Commission is proposing a uni- 





23See Securities Act Release No. 4552 (Novem- 
ber 6, 1962) (27 FR 11316). 
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form safe harbor provision applicable to Regula- 
tion D. Paragraph (a) of Rule 502 provides that, in 
determining which securities constitute a single 
issue for purposes of the exemptive rules, sales of 
securities occurring more than six months prior to 
and six months subsequent to the subject offering 
will not be considered part of the same issue if, 
during either of the six-month periods, there were 
no offers or sales of securities by or for the issuer 
of the same or a similar class as those of the sub- 
ject offering. However, during the six month 
“window periods” offers and sales pursuant to cer- 
tain employee plans?4 will be permitted and will 
not destroy the safe harbor.25 The uniform safe 
harbor provision, which was supported by the ma- 
jority of the commentators, is identical to those 
contained in Rules 146(b)(1) and 242(b) with one 
exception. Sales pursuant to any Section 3(b) ex- 
emption during the six month “window periods” as 
currently provided by paragraph (b) of Rule 242 
will no longer be permitted for the safe harbor. 


In those instances where the safe harbor provision 
is not available, the factors set forth in Securities 
Act Release No. 4552 discussed above would be 
applicable. 


2. Information Requirements 


The Commission is proposing new information re- 
quirements which would provide for a more logical 
and coherent structure than that contained in the 
present exemptive scheme. Under the proposed 





24As with current Rule 242, the definition of em- 
ployee plan references to Rule 16b-3(d)(1) under 
the Exchange Act. However, the Commission in- 
tends to change this reference to the definition re- 
cently proposed in Rule 405(k), if adopted. See 
Securities Act Release No. 6333 (August 6, 1981). 


25For example, an issuer makes the following 
sales: 1) a sale pursuant to Rule 505 on Janu- 
ary 1, 1981; 2) a sale pursuant to an employee 
plan on April 15, 1981; and 3) a sale pursuant to 
Rule 505 on July 1, 1981. The sales pursuant to 
the employee plan would not destroy the safe har- 
bor for the January and July sales. However, the 
employee plan sales and either of the sales pursu- 
ant to Rule 505 could be integrated if the criteria 
set forth in Securities Act Release No. 4552 are 
met. 
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rule, the necessity of furnishing information would 
depend upon the type of investors participating in 
the offering, and the level of disclosure required 
would, in the case of an issuer not subject to the 
reporting requirements under the Exchange Act, 
be modified to reflect the amount of the offering. 
An issuer subject to the periodic reporting require- 
ments would, as explained below, generally be re- 
quired to furnish purchasers with is most recent 
annual report to shareholders, proxy statement 
and any subsequent monthly or quarterly reports, 
and undertake to furnish its most recent annual re- 
port on Form 10-K on request. 


Pursuant to Rule 502(b)(1) no specific information 
would be required to be furnished for offers and 
sales effected pursuant to proposed Rule 504 or 
offers and sales effected in reliance on proposed 
Rules 505 and 506 which are made solely to ac- 
credited investors. If a Rule 505 or 506 offering in- 
volves non-accredited investors, the issuer would 
be required to furnish specified information to all 
investors in the same manner as currently re- 
quired by Rule 242. However, the Commission 
proposes to modify this requirement in those in- 
stances where 60% or more of the total offering is 
purchased by one or more accredited institutions 
as defined by paragraphs (a)(i),(ii) and (iii) of Rule 
501 and all other persons purchase on the same 
or better terms. If this 60% test is met, the issuer, 
in lieu of providing the information called for by 
paragraph (b)(2) of Rule 502 to all purchasers, 
may elect to provide individual non-accredited in- 
vestors upon their written request with the same 
written information provided to such institutions 
and the same information as the issuer would be 
required to provide if only non-accredited inves- 
tors were involved in the transaction. Consequent- 
ly, a disclosure document would not be required to 
be furnished to non-accredited investors unless 
specifically requested in writing. 


Based on the experience of its membership, the 
National Venture Capital Association (‘Associa- 
tion’) stated that non-accredited investors are 
often excluded in private financing due to the 
costs associated with the delivery of a disclosure 
document. Therefore, the Association suggested 
the “60% provision” which is premised on the 
theory that, where 60% or more of the purchasers 
are accredited institutions, it may be appropriate 
to rely on such accredited investors, negotiating in 
their own interest, to assure the fairness of the 
transaction to the remaining investors so that de- 
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livery of a disclosure document need not be man- 
dated, thereby reducing the cost of the offering. 
Further, the Association stated that, “as a practi- 
cal matter, the non-accredited purchasers rely 
upon the judgment of the accredited purchaser, 
and the delivery of information does not allow this 
result.”26 Paragraph (b)(1)(ii) does provide, how- 
ever, that the remaining purchasers may obtain on 
an individual basis, upon written request, the 
same disclosure that would have been furnished 
to them as if the “60% provision” were not utilized 
by the issuer. In addition, Rule 502(b)(2)(v) re- 
quires the issuer to inform purchasers at a reason- 
able time prior to purchase of their opportunity to 
obtain such information. 


The 60% test would be particularly helpful in those 
situations where the issuer is certain that sufficient 
institutional interest in the offering will be present. 
However, where the extent of institutional interest 
is uncertain, this approach will be of reduced value 
since issuers will have to provide information to all 
purchasers regardless of the subsequent makeup 
of the investors to avoid the possibility of noncom- 
pliance with the informational delivery require- 
ments of Rule 502(b)(1)(ii). 


Because of the novel approach of the 60% provi- 
sion, commentators are specifically requested to 
submit their views as to whether the investment in- 
terests of accredited institutions are sufficient con- 
sistent with the investment interest of the re- 
maining purchasers to assure adequate investor 
protections in the absence of a mandated disclo- 
sure document. 


As stated above, in those instances where infor- 
mation must be furnished, the level of disclosure 
would, in the case of an issuer not subject to the 
reporting requirements of the Exchange Act, be 
based on the size of the offering. For offerings up 
to $500,000 where the issuer is relying on pro- 
posed Rule 504, no federal information require- 
ments would be specified2’. This proposal is con- 





26Copies of the letters of comments have been 
placed in public file No. S7-867 and are available 
for inspection and copying. 


27Offerings below $500,000 made pursuant to or 
relying on Rules 505 or 506 would of course have 
to comply with the informational requirements for 
offerings below $1.5 million. 
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sistent with the recommendations of a majority of 
the commentators who favored an increase in the 
Rule 240 ceiling without the establishment of man- 
dated disclosure requirements. The Commission 
agrees with these views and therefore is not 
proposing to mandate specific disclosure require- 
ments. Moreover, reliance on state regulation for 
offerings below $500,000 is consistent with the 
Commission's desire to coordinate the regulation 
of such offerings on the state and federal levels.2® 


With respect to offerings under Rules 505 or 506 
by issuers who are not subject to the Exchange 
Act reporting requirements, the information re- 
quirement would be tiered according to the size of 
the offering. The Commission believes that, by 
structuring the information requirements in this 
manner, it will inject a degree of simplicity into the 
exemptive scheme and eliminate any disparity 
among the various exemptions in those instances 
where aggregate offering prices are identical. 


First, for offerings up to $1,500,000, the issuer 
would provide the same kind of information as that 
specified in Part Il of Form 1A under Regulation 
A?9 to the extent material to an understanding of 
the issuer, its business, and the securities being 
offered. However, unlike the requirements under 
Regulation A, the issuer's financial statements for 
its most recent fiscal year must be audited in ac- 
cordance with generally accepted accounting prin- 
ciples unless they cannot be obtained without 
undue burden or expense. If such audited financial 
statements are not available, only the issuer's bal- 
ance sheet need be audited as of a date within 
120 days of the commencement of the offering. 
This provision represents a modification of the cur- 
rent Rule 242 requirements which do not allow for 
the alternative of requiring only the balance sheet 
to be audited for offerings below $1.5 million. 


Second, for offerings of $1,500,001 to $5,000,000, 
the issuer would provide the same kind of informa- 
tion as that specified in Part | of Form S-18 to the 





8For further discussion of the federal-state regu- 
lation of offerings under $500,000, see discussion 
relating to proposed Rule 504, infra. 


2° New part Il of Form 1A as adopted in Securities 
Act Release No. 6340 corresponds to former 
Schedule | of Regulation A. See n. 12, supra. 
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extent material to an understanding of the issuer, 
its business, and the securities being offered. 
However, only the issuer's financial statements for 
the most recent fiscal year must be audited. This 
requirement is identical to current Rule 
242(f)(1)(i). 


Finally, for offerings in excess of $5,000,000, the 
issuer would provide the same kind of information 
as would be required to be included in Part | of a 
registration statement filed under the Securities 
Act on a form which the issuer would be entitled to 
use, to the extent material to an understanding of 
the issuer, its business, and the securities being 
offered. This provision is similar to the information 
requirements provided by current Rule 146(e)(1) 
(ii)(b) except that audited financial statements 
must be provided, Although most commentators 
favored allowing the use of unaudited financial 
statements where audited statements are unavail- 
able, the Commission believes that it is inconsist- 
ent with the concept of investor protection to allow 
issuers to offer securities in amounts in excess of 
$5,000,000 without audited financial statements. 
Further, the use of unaudited financial statements 
in such offers and sales is inconsistent with the 
proposed disclosure provisions relating to offers 
and sales in lower amounts which, in most in- 
stances, would require the use of audited financial 
statements. 


In those instances where the issuer is subject to 
the reporting requirements of Sections 13 or 15(d) 
of the Exchange Act, the informational provisions 
require the issuer to furnish its most recent annual 
report to shareholders, prepared in accordance 
with Rules 14a-3 and 14c-3, and the information 
contained in any definitive proxy statement re- 
quired to be filed pursuant to Section 14A of the 
Exchange Act and in any reports or documents re- 
quired to be filed by the issuer pursuant to Sec- 
tions 13(a) or 15(d) of the Exchange Act and fur- 
nish to prospective investors on request its most 
recent report on Form 10-K. If the issuer has not 
prepared an annual report to shareholders meet- 
ing the requirements of Rules 14a-3 or 14c-3 for 
its most recent fiscal year, Rule 502(b)(2)(ii)(B) 
specifies that the issuer shall furnish the informa- 
tion contained in a registration statement on Form 
S-1 under the Securities Act or on Form 10 under 
the Exchange Act or its annual report on Form 
10-K, whichever is the most recent required to be 
filed, and the information contained in any subse- 
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quent documents or reports required to be filed 
pursuant to Section 13(a) or 15(d). 


The requirement to use the issuer's most recent 
annual report to shareholders is consistent with 
the new registration procedures available to re- 
porting companies described above. The informa- 
tion to be furnished if an annual report to share- 
holders has not been prepared is consistent with 
the requirements of current Rule 146. 


In addition to the above information requirements, 
certain general provisions presently found in Rules 
146 and 242 have been included and apply to all 
offerings in excess of $500,000. Subparagraph 
(b)(2)(iv) of proposed Rule 502 contains a provi- 
sion currently found in Rules 146(e)(2) and 
242(f)(2) which requires the issuer to provide an 
opportunity for the purchaser to ask questions and 
receive answers concerning the terms and condi- 
tions of the offering and provide, if available with- 
out unreasonable expense or effort, any additional 
information necessary to verify the information fur- 
nished pursuant to this rule. Rule 502(5)(2)(v) 
would require the issuer, as currently set forth in 
Rule 242(f)(3), to furnish all non-accredited pur- 
chasers with a description of any written informa- 
tion obtained from the issuer in connection with 
the offering by any accredited person. Further, 
with respect to those instances where 60% of the 
offering is purchased by accredited investors as 
defined by paragraphs (a)(i), (ii) and (iii) of pro- 
posed Rule 501, the issuer would have to inform 
all non-accredited purchasers of their opportunity 
to obtain the same information as the issuer would 
have been required to provide if only non- 
accredited investors were involved in the transac- 
tion. Finally, the proposed rule would include the 
additional information requirements relating to 
business combinations currently found in Rule 
146(f)(4). 


3. Limitation on Manner of Offering 


Proposed Rule 502(c) would prohibit the issuer 
and any person acting on its behalf (except as 
specifically provided in certain offerings pursuant 
to proposed Rule 504) from offering or selling se- 
curities by means of any form of general solicita- 
tion or general advertising. This is similar to the 
provision contained in Rule 146(c) except that the 
prohibition against seminars and meetings has 
been modified to reflect the elimination of the qual- 
ified offeree concept of Rule 146. Paragraph (c)(2) 
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would now prohibit any seminar or meeting whose 
attendees have been invited by means of any gen- 
eral solicitation, mailing, advertisement, notice, or 
other communication published in any print or 
broadcast media.*° 


4. Limitations on Resale 


The Commmssion is proposing to adopt the provi- 
sions regarding limitations on resales found in 
present Rule 242(g). These provisions would re- 
quire the issuer to exercise reasonable care in 
assuring that each purchaser is acquiring the se- 
curities for his own account, that each purchaser 
is informed that the securities cannot be resold un- 
less they are subsequently registered under the 
Securities Act or an exemption therefrom is avail- 
able, and that a legend referring to the restrictions 
on transferability and sale of the securities is 
placed on each certificate or document. Rule 
502(d) would apply to all limited offering exemp- 
tions, except as specifically provided in certain of- 
ferings pursuant to proposed Rule 504, and would 
delete the requirement currently found in Rule 
146(h) regarding stop transfer instructions to the 
issuer's transfer agent. The Commission believes 
such instructions, while they should be given, 
should not be a condition to the availability of the 
rule in view of the requirement to appropriately 
legend the securities. 


5. Renumeration Paid for Solicitations or for Sales 


Proposed Rule 502(e) would provide that no com- 
mission or similar renumeration can be paid or 
given for soliciting prospective buyers in connec- 
tion with sales of securities in reliance on this reg- 
ulation unless such commission or similar transac- 





3°The Commission is aware that, pursuant to the 
exclusion from counting in Rule 146 for persons 
who purchase $150,000 of securities, many offer- 
ings claiming the exemption provided by the Rule 
have been sold to hundreds of purchasers. Simi- 
larly, pursuant to the accredited investor concept 
in Regulation D, offerings could theoretically be 
made to an unlimited number of accredited inves- 
tors. The Commission cautions issuers, however, 
that depending on the actual circumstances, offer- 
ings made to such large numbers of purchasers 
may involve a violation of the prohibitions against 
general solicitation and general advertising. 
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tion related remuneration is paid or given to a 
broker-dealer registered both under Section 15(b) 
of the Exchange Act and pursuant to applicable 
regulations in those states in which the securities 
are to be offered, or to a bank as defined in Sec- 
tion 3(a)(2) of the Securities Act, as permitted by 
law. The Commission believes the requirement 
with respect to broker-dealers will provide safe- 
guards for investor protection since a registered 
broker-dealer, pursuant to its suitability obliga- 
tions, must make a determination as to whether 
participation in the offering is appropriate for each 
investor. Further, this provision would, unlike cur- 
rent Rule 240(d), permit commissions to be paid in 
connection with offers and sales of securities 
made in reliance on proposed Rule 504. This will 
allow professionals to provide needed technical 
assistance to small issuers who are often unso- 
phisticated in the methods of raising capital. 


Although this proposal imposes an additional re- 
quirement regarding the payment of commissions 
under proposed Rules 505 and 506, the Commis- 
sion does not believe it will add any burdens to the 
issuer since in most instances persons soliciting 
prospective buyers or selling the securities of the 
issuer would be subject to broker-dealer registra- 
tion provisions under applicable state and federal 
laws.3! 


D. Rule 503—Filing of Notice of Sales 


The Commission is proposing to adopt one uni- 
form notice of sales for Regulation D and Section 
4(6) offerings. The notice would request informa- 
tion similar to that presently contained in Form 
24232 and Form 4(6) except that a new item has 
been added which calls for the issuer to disclose 
those states in which the offering is to be made. 
This new requirement will allow the Commission 
and the various states to assess their efforts in im- 
plementing a coordinated regulatory scheme for 





31Proposed Rule 502(e) would not preclude an is- 
suer from marketing its own securities through its 
officers, directors, or employees under circum- 
stances where they would not be required to regis- 
ter as brokers or dealers under applicable state or 
federal law. 


32Copies of current Form 242 can be obtained 
from the Commission and its regional offices. 
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the small offering exemptions. In addition, the new 
form would require issuers to disclose, with re- 
spect to sales of securities to accredited investors, 
the extent to which such sales are made to ac- 
credited institutions. This will allow the Commis- 
sion to determine the degree of institutional partic- 
ipants in exempt offerings and whether the new 
information requirements in those instances where 
60% of the offering is purchased by accredited in- 
stitutions are beneficial to small business. The 
new form will allow the issuer to check appropriate 
boxes on the facing page to indicate which exemp- 
tions are being used. In addition, the design of the 
form will remain the same so as to allow the issuer 
generally to respond to questions by checking 
boxes or by filling in blanks. Finally, the undertak- 
ing by the issuer to furnish to the Commission the 
information provided to any non-accredited inves- 
tor currently required by Rule 242(h)(2) will be re- 
tained for the sale of securities pursuant to pro- 
posed Rule 505. However, the undertaking has 
been modified to provide that such information 
also be furnished, upon written request, to any 
state regulatory authority having jurisdiction over 
the offering. 


An important purpose of the notice, as stated in 
the release adopting Rule 242, is to collect empir- 
ical data which will provide a basis for further ac- 
tion by the Commission either in terms of 
amending existing rules and regulations or 
proposing new ones.*° Further, the proposed 
Form will allow the Commission to elicit informa- 
tion necessary in assessing the effectiveness of 
Regulation D as a capital raising device for small 
businesses. For example, the expenses of the of- 
fering would be studied together with comparable 
data for registered offerings to determine to what 
extent, if any, the capital formation process under 
proposed Regulation D produces cost savings. In- 
formation about the number of purchasers and 
dollar amount of their purchases by category will 
enable the Commission to determine whether the 
expanded concept of “accredited investor’ is a 
useful one. The importance of collecting this infor- 
mation is evidenced by a recent study of Rule 242 
prepared by the Directorate of Economic and Poli- 
cy Analysis which was released by the Commis- 





sion in November of 1980.%4 This study, which an- 
alyzed the characteristics of those issuers who 
offered securities pursuant to Rule 242 provided 
needed information in the Commission’s consider- 
ation of proposed Regulation D. 


The Commission recognizes that the proposed 
uniform notice increases the amount of informa- 
tion requested with respect to offers and sales 
under proposed Rule 506. However, the Commis- 
sion believes that, for a limited period of time, in- 
formation is needed to study the impact of the re- 
visions of current Rule 146. It is anticipated that 
the proposed expanded notice requirement for 
Rule 506 offerings will be eliminated after a rea- 
sonable period for evaluation. 


In addition to the proposed amendments to the 
Form, the filing requirements have been changed 
in two respects. First, in order to ease the burden 
on issuers, the Commission is proposing to extend 
the time of filing of the notice from 10 days to 30 
days. Thus the issuer would have to make an ini- 
tial filing no later than 30 days after the first sale is 
made in any issue offered in reliance on the Regu- 
lation and submit a final filing no later than 30 
days after the completion date of the issue. Issu- 
ers would still have to file periodic updates every 
six months until a final notice is filed upon comple- 
tion of the offering. It should be noted that, al- 
though the revised filing requirements do not re- 
quire that the issuer also file a notice with the 
state(s) in which the offering is to be sold, it is an- 
ticipated that the Commission will routinely furnish 
copies of the notice forms to the appropriate state 
commissions. 


Second, in order to obtain the notice of sales form 
on a timely basis, the provision contained in Rule 
240(h)(2) has been eliminated. This provision pro- 
vides that Rule 240 will be available for the first 
$100,000 of the securities sold by the issuer if the 
sales of such secruities complied. with all the con- 
ditions of Rule 240 other than the notice require- 
ment. However, prior to any further sales in reli- 
ance on Rule 240, the issuer would have to file a 
notice of sales form covering the first sales. The 
Commission requests commentators to provide 
their views as to whether a similar provision 





33Securities Act Release No. 6180 (January 17, 
1980) [45 FR 6362]. 
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34Rule 242: A Monitoring Report on the First Six 
Months of Its Use. 
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should be provided for sales pursuant to proposed 
Rule 504, and whether the Commission should 
eliminate the requirement to file a notice of sales 
form for offerings below some de minimis amount. 
The Commission does not believe that the filing 
requirement should be removed in its entirety from 
the operation of proposed Rule 504. As with the 
other exemptive rules, information is needed con- 
cerning the use of proposed Rule 504 in order to 
assess its usefulness as a capital raising device. 
However, the Commission realizes that the full 
Form D notice requirement may impose an undue 
burden on offerings below some small amount 
such as $100,000. 


Several commentators suggested that the forms 
required to be filed in connection with the exemp- 
tions should not be conditions precedent to the 
availability of the exemption in question. However, 
as indicated above, the information contained in 
the proposed form is of great value in monitoring 
the use of the exemption and in the Commission’s 
continuing effort to improve the usefulness of the 
exemptive scheme. Therefore, in order to assure 
timely receipt of these forms, the Commission is 
proposing to keep the filing requirements as a con- 
dition precedent to the availability of an exemp- 
tion. It should be noted however, that after a rea- 
sonable period of experience with Regulation D 
the Commission may reduce or modify the amount 
of information required in the notice or, as in the 
case of proposed Rule 506, eliminate the need to 
file such a notice. 


E. Rule 504—Exemption for Limited Offers and 
Sales of Securities Not Exceeding $500,000 


Proposed Rule 504, which would replace current 
Rule 240, provides an exemption from registration 
for limited offers and sales of securities not ex- 
ceeding an aggregate amount of $500,000. 
Witnesses at the Small Business Hearings and nu- 
merous commentators agreed that $100,000, the 
current Rule 240 limit, often is an insufficient 
amount to be useful to even the smallest busi- 
nesses in need of financing, and that an increase 
in the ceiling would not only assist financings dur- 
ing an enterprise’s infancy but would also be valu- 
able to a small business in securing expansion 
venture capital. The Commission agrees with 
these commentators and, therefore, proposes to 
increase the ceiling limitations to $500,000. 
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In calculating the aggregate offering price in reli- 
ance on the rule, proposed Rule 504 specifies that 
all sales within the preceding 12 months offered 
and sold (1) pursuant to this rule, Regulation A or 
proposed Rule 505; and (2) in violation of Section 
5(a) of the Securities Act, shall be included in the 
aggregate ceiling limitation. The aggregation limi- 
tations proposed herein expand the current Rule 
240 provision which requires that all sales effected 
without registration must be included in the aggre- 
gate amount. Under the current rule, nonconvert- 
ible notes or similar evidences of indebtedness 
representing a purchase money mortgage or 
issued to certain specified institutional investors, 
and securities sold to promoters, directors, execu- 
tive officers or full-time employees are excluded 
from the calculation of the aggregate amount pro- 
vided, however, that such securities were sold in 
reliance on an exemption other than Rule 240. 
The Commission is proposing to eliminate the 
above exclusion, however, in view of the signifi- 
cant increase in the ceiling limitation and the ex- 
panded aggregation provision which includes only 
those securities offered in reliance on the pro- 
posed rule and any other Section 3(b) exemptions. 


As in current Rule 240, the proposed rule does not 
mandate specific disclosure requirements. This is 
consistent with the opinions expressed by many 
commentators that there is a need for a de 
minimis exemption from federal regulation and 
that state ““‘Blue Sky’? requirements and the 
antifraud provisions of the federal securities laws 
would afford adequate protection. The exemption 
herein would not obviate the need to comply with 
any state requirements with respect to disclosure. 


The proposed rule requires that all offers and 
sales of securities effected in reliance on the rule 
must be made in accordance with all of the terms 
and conditions of the exemption as well as the 
general conditions to be met as specified in pro- 
posed Rules 501 to 503. However, in an effort to 
achieve an added degree of uniformity between 
federal and state regulation throughout the entire 
exemptive scheme, the rule provides that Rule 
502(c), relating to limitations on the manner of the 
offering, and Rule 502(d), relating to limitations on 
resale, shall not be applicable if offers and sales 
pursuant to the proposed rule are made exclusive- 
ly in states which provide for the registration of 
such securities and require the delivery of a dis- 
closure document. It appears that offerings of up 
to $500,000 made to an unlimited number of 
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offerees would be required to be registered in a 
number of states. Issuers so registering under 
Blue Sky provisions would then have the ability to 
conduct a general solicitation sales effort and the 
securities sold would not be restricted. Absent the 
provision included in proposed Rule 501(a)(1) 
these issuers would not be able to claim the Rule 
504 exemption. 


It is the view of both the Commission and NASAA 
that in those instances where an offering is made 
in reliance on the proposed rule in states 
exercising appropriate regulatory control, and 
such securities are registered in accordance with 
applicable state law, adequate investor protec- 
tions will be preserved through state regulation for 
offerings below $500,000. Accordingly, the Com- 
mission is proposing that, in offerings registered 
with each state in which the securities are to be 
offered that require the delivery of a disclosure 
document, the limitations on the manner of the of- 
fering and nature of the securities as prescribed 
by proposed Rules 502(c) and (d) will not be appli- 
cable. 


The Commission is also proposing to eliminate the 
limitation on the number of beneficial owners as 
currently provided by paragraph (f) of Rule 240. In 
lieu thereof, the Commission intends to limit the 
availability of the rule to issuers that are not sub- 
ject to the reporting requirements of Sections 13 
or 15(d) of the Exchange Act. The Commission be- 
lieves that, because of the limited amount of capi- 
tal that can be raised under the proposed rule, the 
existing limitation regarding the number of benefi- 
cial owners is inconsistent with the proposition of a 
de minimis exemption. However, it is the Commis- 
sion’s intention that the proposed rule be used to 
facilitate the capital formation needs of the small 
start-up company seeking venture capital, and not 
seasoned issuers for which information is readily 
available by means of Exchange Act documents. 
Therefore, the Commission is proposing to restrict 
the availability of the exemption to issuers that are 
not subject to the periodic disclosure requirements 
of the Exchange Act. 


Finally, the prohibition against the payment of 
commissions set forth in current Rule 240 has 
been eliminated to the extent that such commis- 
sion may be paid to registered broker-dealers. 


The Commission specifically invites comment on 
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the proposed exemption described herein and the 
extent to which such exemption will enhance the 


ability of smaller businesses to enter the capital 
markets. 


F. Rule 505—Exemptions for Limited Offers and 
Sales of Securities Not Exceeding $5,000,000 


Proposed Rule 505 would replace current Rule 
242 and make significant changes with respect to 
the operation of that exemption. First, the restric- 
tions of availability contained in present Rule 
242(a)(5) have been significantly amended. These 
restrictions have consistently followed the availa- 
bility of Form S-18 since its disclosure require- 
ments reference to Part | of Form S-18. The Com- 
mission in adopting Form S-18 noted its 
experimental nature and indicated that it would 
move cautiously in expanding its usage. However, 
the elimination of such issuer qualifications was 
unanimously supported by commentators who 
cited Congressional intent in enacting the Incen- 
tive Act to encourage the development of small 
business without unnecessary restrictions on the 
type of business conducted or the form in which 
the business is conducted. 


Based on the comments received resulting from its 
prior concept release and the Commission’s own 
experience to date in administering Form S—18, it 
is anticipated that proposals to broaden the availa- 
bility of Form S—18 will be published in the near fu- 
ture. Accordingly, the Commission is proposing to 
expand the availability of Rule 242 to foreign issu- 
ers,°5 non-corporate issuers, and issuers engaged 
in significant oil and gas operations. 


However, investment companies,°® and those is- 
suers subject to certain disqualification provisions 





35The Commission intends in the near future to 
propose a series of registration forms tailored to 
the special disclosure problems of foreign issuers. 
It is anticipated that revisions to Regulation D to 
incorporate applicable disclosure requirements will 
be proposed at that time. 


36 Investment Companies have available a special 
exemption pursuant to Regulation E [230.601 et 
seq.] which takes into account the unique 
regulatory aspects of such companies under the 
Investment Company Act. 
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similar to those contained in current Rule 
252(c),(d),(e), or (f) of Regulation A under the Se- 
curities Act would continue to be prohibited from 
using the exemption provided by proposed Rule 
505. In addition, the Commission is proposing to 
add to the disabilities contained in Rules 
252(c),(d) and (e), the making of a false filing with 
any state, the conviction of any felony involving 
fraud or deceit, and any state administrative cease 
and desist order for certain state securities viola- 
tions. As proposed, there are no disqualifying limi- 
tations on issuers effecting transactions in reliance 
on proposed Rule 504. Commentators are re- 
quested to provide their views as to whether pro- 
posed Rule 504 should be available to issuers 
subject to such disqualifications. The Commission 
feels such a restriction may be appropriate in light 
of the significant increase in the offering aggre- 
gate amount and the lack of any specific disclo- 
sure requirements under that rule. 


Finally, as discussed above, the Commission is 
proposing to limit the availability of proposed Rule 
505 to those issuers who have not been subject to 
the reporting requirements of Sections 13 and 
15(d) of the Exchange Act for 36 consecutive 
months preceding the offering in reliance on this 
rule. Based on a review of the Form 242 notice of 
sales forms filed since the adoption of Rule 242 in 
January 1980, approximately ten percent of the is- 
suers using the rule have been subject to Ex- 
change Act reporting requirements. Thus, it ap- 
pears that the exemption currently provided by 
Rule 242 is utilized primarily by small unseasoned 
issuers for which the exemption was originally in- 
tended. 


The second change in the proposed Rule 505 ex- 
emption would increase the limitation on the ag- 
gregate offering price to $5,000,000 in any 12 
month period. This proposal was supported by 
most commentators who believed that the current 
six month interval for Rule 242 offerings was 
counter-productive when per offering costs are 
evaluated. The proposed rule would retain the re- 
quirement in current Rule 242(c) which provides 
that, in calculating the aggregate offering price in 
reliance on the rule, all sales within the preceding 
12 months offered and sold in reliance on this rule, 
Regulation A, and proposed Rule 504 be included 
for purposes of determining the aggregate ceiling 
limitation. In addition, offers and sales of securities 
made in violation of Section 5(a) of the Securities 
Act would be included in the calculation. Although 
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such offers and sales are not included in current 
Rule 242(c), their inclusion in proposed Rule 505 
is consistent with similar provisions contained in 
proposed Rule 504, Regulation A, and Form S-18. 
Further, in light of the simplified exemptive 
scheme contained in proposed Regulation D, the 
Commission believes it is appropriate to incude 
such offers and sales for purposes of calculating 
the aggregate offering price under proposed Rule 
505. 


Finally, in view of the increase in the offering limit, 
the proposed Rule would delete the Rule 242 ex- 
clusion from the aggregation formula for securities 
of the issuer sold pursuant to Regulation A pursu- 
ant to any employee plan as defined in paragraph 
(d)(1) of Rule 16b—3 under the Exchange Act. The 
aggregation provision proposed herein is consist- 
ent with a similar provision contained in proposed 
Rule 504. 


The third change in proposed Rule 505 is the re- 
quirement contained in Rule 504 that the payment 
of sales commissions or similar remuneration can 
only be made to registered broker-dealers. 


Finally, Proposed Rule 505 will retain the limitation 
on number of purchasers currently found in Rule 
242(e). This will.allow the issuer to sell its securi- 
ties to an unlimited number of accredited investors 
and to 35 non-accredited investors. Although the 
aggregate offering amount has been substantially 
increased, the Commission believes the purchaser 
limitations should not be raised in order to pre- 
serve the private nature of the offering. 


The Commission specifically invites comments on 
the proposed exemption described herein and the 
extent to which such an exemption provides a via- 
ble method of financing. 


G. Rule 506—Exemption for Limited Offers and 
Sales of Securities Without Regard to Dollar 
Amount of Offering 


Proposed Rule 506 would modify present Rule 
146 in several respects. The most significant mod- 
ification to Rule 146 is a proposal to eliminate the 
qualification requirements with respect to offerees. 
Many commentators have expressed the view that 
it is impossible to evaluate an offeree’s qualifica- 
tions without providing the offeree basic informa- 
tion concerning the offering. Moreover, partici- 
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pants in the Small Business Hearings believed 
that the test for offerees was complicated and diffi- 
cult for a small business to observe, particularly in 
light of the danger of inadvertently making an offer 
while trying to elicit facts about an offeree’s qualifi- 
cation and thereby losing the protection of Rule 
146. It was maintained by these participants that 
eliminating the provisions for offeree qualifications 
would not result in a loss of protection to investors 
since an investor would still have to be qualified 
before purchasing the securities. In light of the 
comments received, the Commission is proposing 
to eliminate the requirement to determine the qual- 
ifications of each offeree. The Commission be- 
lieves that the limitation as to the manner of the of- 
fering and the limitations as to disposition set forth 
in proposed Rule 502(c) and (d) are sufficient to 
assure that the offering is private in nature. How- 
ever, as discussed below, the requirement that the 
issuer make a determination as to the purchaser’s 
qualifications will be retained in modified form. 


The Commission is proposing to retain for pur- 
poses of Rule 506 the requirements contained in 
current Rule 146 relating to number and nature of 
purchasers. However, such requirements would 
be modified in two respects. First, with regard to 
the number of purchasers, proposed Rule 506 
would be identical to proposed Rule 505 in that the 
issuer would be allowed to sell its securities to an 
unlimited number of accredited investors and to 35 
other persons meeting the qualifications discussed 
below. The second modification of the Rule 146 
requirements concerns the nature of the purchas- 
ers. Rule 506(b)(1) as proposed would require the 
issuer to make a determination prior to any sale 
that each non-accredited purchaser either alone or 
with his purchaser representative(s) has such 
knowledge and experience in financial and busi- 
ness matters that he is or they are capable of 
evaluating the merits and risks of the prospective 
investment. This requirement differs from current 
Rule 146 in that the economic risk test set forth in 
paragraph (d)(2)(ii) of Rule 146 has been elimi- 
nated. Commentators believed that where the pur- 
chaser is represented by person(s) meeting the 
sophistication standards, given information sub- 
stantially equivalent to a registration statement 
and fully appraised of restrictions regarding re- 
sale, it is inappropriate to make a separate judg- 
ment concerning the investor's ability to bear eco- 
nomic loss. The Commission agrees with these 
commentators and believes that the protections 
preserved in proposed Rule 506 are adequate to 
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protect investors and, therefore, the economic risk 
test is not needed. 


Proposed Rule 506 also amends current Rule 
146(d) by incorporating the accredited investor in 
the rule. This approach is based on the presump- 
tion that accredited investors can fend for them- 
selves without the protections afforded by registra- 
tion and thereby satisfy the requirements of 
proposed Rule 506(b)(1) without a separate sub- 
jective determination by the issuer. The majority of 
commentators believed accredited investors as 
defined in proposed Rule 501(a) have the ability to 
fend for themselves in larger offerings contem- 
plated under a Section 4(2) exemptive rule. The 
Commission agrees with these commentators and 
further would like to keep the accredited investor 
concept identical for purposes of proposed Rules 
505 and 506. However, due to the novel approach 
of including the concept in a 4(2) exemptive rule, 
the Commission is requesting comment as to 
whether each category of accredited investor, spe- 
cifically $100,000 purchasers and those persons 
who meet the net worth or income test, can suffi- 
ciently fend for themselves. Commentators are 
asked to focus upon those instances in which an 
offering pursuant to proposed Rule 506 is offered 
and sold solely to accredited investors and no in- 
formation requirements are specified. 


Finally, based on comment received, proposed 
Rule 506 would provide for the use of purchaser 
representatives. The requirements concerning 
purchaser representatives would be identical to 
those presently applicable to offeree representa- 
tives under Rule 146. 


SUMMARY OF REGULATORY FLEXIBILITY 
ANALYSIS 


The Commission has prepared an Initial Regula- 
tory Flexibility Analysis in accordance with 5 
U.S.C. § 603 regarding Rule 215 and Regulation 
D proposed herein. 


The analysis notes that Rule 215 and Regulation D 
are being proposed as a result of comments re- 
ceived in response to the Commission's inquiry 
relating to the effectiveness of the current Securi- 
ties Act exemptive scheme and as a result of con- 
sultations with NASAA. The objective of proposed 
Rule 215 and Regulation D is to coordinate the 
various limited offering exemptions on both the 
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state and federal levels, and to streamline the 
existing requirements applicable to private offers 
and sales of securities thereby creating a more co- 
herent pattern of exemptive relief, particularly as it 
relates to the capital formation needs of small 
business. 


The Commission recognizes the need to formulate 
compliance and reporting requirements that take 
into account the various costs involved in raising 
capital and recognizes the need to clarify and sim- 
plify the provisions currently contained in Rules 
146, 240 and 242. In some cases proposed Regu- 
lation D will increase the burden to issuers cur- 
rently using Rules 146, 240, and 242 as indicated 
in the Initial Regulatory Flexibility Analysis. Never- 
theless, the Commission believes the increased 
benefits of Regulation D outweight the increased 
burdens and, therefore, deems it appropriate to 
consider the proposals contained herein. 


A copy of the Initial Regulatory Flexibility Analysis 
may be obtained by contacting Paula L. Chester, 
Office of Small Business Policy, Division of Corpo- 
ration Finance, U.S. Securities and Exchange 
Commission, 500 North Capitol Street, Washing- 
ton, D.C. 20549 at (202) 272-2644. 


TEXT OF PROPOSED RULES 


17 CFR Chapter II is proposed to be amended as 
follows: 


PART 230—GENERAL RULES AND REGULA- 
TIONS, SECURITIES ACT OF 1933 


1. By rescinding § 230.146. 

2. By rescinding § 230.240. 

3. By rescinding § 230.242. 

4. By adding a new § 230.215 to read as follows: 
§ 230.215 The term “accredited investor” as used 
in section 2(15)(ii) of the Securities Act of 1933 


[15 U.S.C. 77b(15)(ii)] (the “Act”) shall include the 
following persons: 


(a) Any entity organized for the purpose of making 
investments in securities described in sections 
55(a)(1) through (3) of the Investment Company 
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Act of 1940 and which makes available significant 
managerial assistance as defined in section 
2(a)(47) of that Act with respect to the issuers of 
such securities; 


(b) Any college or university endowment fund with 
assets in excess of $25 million; 


(c) Any director or executive officer of the securi- 
ties being offered or sold; 


(d) Any person who purchases $100,000 or more 
of securities of the issuer per issue for any combi- 
nation of (1) cash, (2) an obligation to pay which 
provides for full resource against the purchaser of 
the securities and for discharge of the obligation 
within 60 days of the first issuance of the securi- 
ties, (3) an unconditional obligation to pay to be 
discharged within two years of the first issuance of 
the securities and which is secured by an uncondi- 
tional letter of credit issued by a bank as defined 
in section 3(a)(2) of the Act, or (4) the cancellation 
of any indebtedness owed by the issuer to the pur- 
chaser; 


(e) Any natrual person who, at the time of the of- 
fering, has a net worth in excess of $750,000; and 


(f) Any natural person who had an adjusted gross 
income in excess of $100,000 as reported for Fed- 
eral income tax purposes in his most recent tax re- 
turn. 


5. By adding a new Regulation D, §§ 230.501 to 
230.506 to read as follows: 


REGULATION D—RULES GOVERNING THE 
LIMITED OFFER AND SALE OF SECURITIES 
WITHOUT REGISTRATION UNDER THE SECU- 
RITIES ACT OF 1933 


Preliminary Notes 


1. The following rules relate to transactions ex- 
empted from the registration requirements of sec- 
tion 5 of the Securities Act of 1933 (the “Act’’) [15 
U.S.C. 77a et seq., as amended]. Such transac- 
tions are not exempt from the antifraud provisions 
of the federal securities laws or from the civil liabil- 
ity provisions of section 12(2) of the Act or other 
provisions of the federal securities laws. Pursuant 
to such provisions, issuers are reminded of their 
obligation to provide such further material informa- 
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tion, if any, as may be necessary to make the in- 
formation required under this regulation, in light of 
the circumstances under which it is furnished, not 
misleading. 


2. Nothing in these rules obviates the need to 
comply with any applicable state law relating to 
the offer and sale of securities. 


3. Reliance on any rule herein does not act as an 
election; the issuer can also claim the availability 
of any other applicable exemption. 


4. These rules are available only to the issuer of 
the securities and are not available to affiliates or 
other persons for resales of the issuer's securities. 
The rules provide an exemption only for the trans- 
actions in which the securities are offered or sold 
by the issuer, not for the securities themselves. 
Except as provided by paragraph (a) of Rule 504, 
the securities acquired in a transaction effected in 
reliance on the rules contained herein are 
unregistered securities and have the same status 
as if they were acquired in a transaction pursuant 
to section 4(2) of the Act. 


5. In view of the objective of the rules contained 


herein and the purposes and policies underlying 
the Act, the regulation is not available to any issu- 
er with respect to any transaction which, although 
in technical compliance with the rules contained 
herein, is part of a plan or scheme to evade the 
registration provisions of the Act. In such cases 
registration pursuant to the Act is required. 


§ 230.501 Definitions and terms used in 
§§ 230.501 to 230.506. 


As used in §§ 230.501 to 230.506, the following 
terms shall have the meaning indicated: 


(a) Accredited investor. The term ‘accredited in- 
vestor’” shall mean any person who the issuer and 
any person acting on the issuer's behalf with re- 
spect to such investors have reasonable grounds 
to believe and do believe, after reasonable inquiry, 
comes within any of the following categories at the 
time of the sale of the securities of the issuer pur- 
suant to §§ 230.505 or 230.506: 


(1) Any bank as defined in section 3(a)(2) of the 
Act whether acting in its individual or fiduciary ca- 
pacity; insurance company as defined in section 
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2(13) of the Act; investment company registered 
under the Investment company Act of 1940 (‘In- 
vestment Company Act’) or a business develop- 
ment company as defined in section 2(a)(48) of 
that Act; Small Business Investment Company li- 
censed by the U.S. Small Business Administration 
under section 301 (c) or (d) of the Small Business 
Investment Act of 1958; employee benefit plan 
within the meaning of Title | of the Employee Re- 
tirement Income Security Act of 1974, if the invest- 
ment decision is made by a plan fiduciary, as de- 
fined in section 3(21) of such Act, which is either a 
bank, insurance company, or registered invest- 
ment adviser; 


(2) Any entity organized for the purpose of making 
investments in securities described in sections 55 
(a)(1) through (3) of the Investment Company Act 
of 1940 and which makes available significant 
managerial assistance as defined in sections 2(a) 
(47) of the Act with respect to the issuers of such 
securities; 


(3) Any college or university endowment fund with 
assets in excess of $25 million; 


(4) Any director or executive officer of the issuer of 
the securities being offered or sold; 


(5) Any person who purchases $100,000 or more 
of securities of the issuer per issue for any combi- 
nation of (i) cash, (ii) an obligation to pay which 
provides for full recourse against the purchaser of 
the securities and for discharge of the obligation 
within 60 days of the first issuance of the securi- 
ties, (iii) an unconditional obligation to pay to be 
discharged within two years of the first issuance of 
the securities and which is secured by an uncondi- 
tional letter of credit issued by a bank as defined 
in section 3(a)(2) of the Act, or (iv) the cancellation 
of any indebtedness owned by the issuer to the 
purchaser; 


(6) Any natural person whose individual net worth 
at the time of the offering is in excess of $750,000; 
and 


(7) Any natural person who had an individual ad- 
justed gross income in excess of $100,000 as re- 
ported for Federal income tax purposes in his 
most recent tax return. 


(b) Affiliate. The term “affiliate” of a person shall 
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mean a person that directly or indirectly, through 
one or more intermediaries, controls or is con- 
trolled by, or is under common control with such 
persons. 


(c) Business Combinations. The term “business 
combination” shall mean any transaction of the 
type specified in paragraph (a) of Rule 145 under 
the Act [17 CFR §230.145] and any transaction 
involving the acquisition by one issuer, in ex- 
change solely for all or a part of its own or its par- 
ent’s voting stock, of stock of another issuer if, im- 
mediately after the acquisition, the acquiring 
issuer has control of the other issuer (whether or 
not it had control before the acquisition). 


(d) Calculation of number of purchasers. The fol- 
lowing shall apply in calculating the number of pur- 
chasers under §230.505(b) and §230.506(b). 


(1) For purposes of computing the number of pur- 
chasers only, the following purchasers shall be ex- 
cluded: 


(i) Any relative, spouse, or relative of the spouse 
of a purchaser who has the same home as the 
purchaser; 


(ii) Any trust or estate in which a purchaser or any 
of the persons related to him as specified in para- 
graphs (d)(1)(i) or (d)(1)(iii) of this section collec- 
tively have 50 percent of the beneficial interest 
(excluding contingent interests); 


(iii) Any corporation or other organization of which 
a purchaser or any of the persons related to him 
as specified in paragraphs (d)(1)(i) or (d)(1)(ii) of 
this section collectively are the beneficial owners 
of more than 50 percent of the equity securities 
(excluding directors’ qualifying shares) or equity 
interests; and 


(iv) Any accredited investor. 


(2) There shall be counted as one purchaser any 
corporation or other organization except that, if 
such entity was organized for the specific purpose 
of acquiring the securities offered, each beneficial 
owner of equity interests or equity securities in 
such entity shall count as a separate purchaser for 
all provisions of this rule. 


Note: The issuer must satisfy all the other provi- 
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sions of this regulation with respect to all purchas- 
ers whether or not they are included in computing 
the number of purchasers. Clients of an invest- 
ment adviser or customers of a broker or dealer 
shall be considered to be the “purchasers” for pur- 
poses of the rule regardless of the amount of dis- 
cretion given to the investment adviser or broker 
or dealer to act on behalf of the client or customer. 


(e) Calculation of aggregate offering price. The 
aggregate offering price shall be calculated 
including all consideration received for the issu- 
ance of securities of the issuer, including cash, 
services, property, notes, cancellation of debt, or 
other consideration. Where securities which have 
no determinable market value are offered in ex- 
change for outstanding securities, claims, proper- 
ty, or services, the aggregate offering price thereof 
shall be computed at the public offering price of 
securities of the same class for cash, or if no cash 
offering is to be made, then upon the basis of the 
value of the securities, claims, property, or serv- 
ices to be received in exchange, as established by 
bona fide sales made within a reasonable time, or 
in the absence of such sales, upon the basis of the 
fair value of the securities, claims, property, or 
services to be received in exchange as deter- 
mined by some accepted standard. 


(f) Executive officer. The term “executive officer” 
shall mean the president, secretary, treasurer, any 
vice president in charge of a principal business 
function (such as sales, administration, or finance) 
and any other person who performs similar policy- 
making functions for the issuer. Executive officers 
of subsidiaries may be deemed executive officers 
of the issuer if they perform such policy functions 
for the issuer. 


(g) /ssuer. The definition of the term ‘issuer’ in 
section 2(4) of the Act shall apply, Provided, That, 
notwithstanding that definition, in the case of a 
proceeding under the Bankruptcy Act, the trustee, 
receiver, or debtor in possession shall be deemed 
to be the issuer in an offering for purposes of a 
plan of reorganization or arrangement, if the secu- 
rities offered are to be issued pursuant to the plan, 
whether or not like securities are offered under the 
plan in exchange for securities of, or claims 
against, the debtor. 


(h) Predecessor. A “predecessor” of an issuer 
shall mean (1) a person the major portion of 
whose assets has been acquired directly or indi- 
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rectly by the issuer or (2) a person from whom the 
issuer acquired directly or indirectly the major 
portion of its assets. 


(i) Purchaser representative. The term “purchaser 
representative” shall mean any person or persons, 
each of whom the issuer and any person acting on 
the issuer's behalf with respect to such person or 
persons, after making reasonable inquiry, have 
reasonable grounds to believe and believe 
satisfies all of the following conditions: 


(1) Is not an affiliate, director, officer or other em- 
ployee of the issuer, or beneficial owner of 10 per- 
cent or more of any class of the equity securities 
or 10 percent or more of the equity interest in the 
issuer, except where the purchaser is: 


(i) Related to such purchaser representative by 
blood, marriage or adoption, no more remotely 
than as first cousin; 


(ii) Any trust or estate in which such purchaser 
representative or any persons related to him as 
specified in paragraphs (i)(1)(i) or (i)(1)(iii) of this 
section collectively have 100 percent of the bene- 
ficial interest (excluding contingent interests) or of 
which any such purchaser representative serves 
as trustee, executor, or in any similar capacity; or 


(iii) Any corporation or other organization in which 
such purchaser representative or any persons re- 
lated to him as specified in paragraphs (i)(1)(i) or 
(i)(1)(ii) of this section collectively are the benefi- 
cial owners of 100 percent of the equity securities 
(excluding directors’ qualifying shares) or equity 
interests; 


(2) Has such knowledge and experience in finan- 
cial and business matters that he, either alone or 
together with other purchaser representatives of 
the purchaser, is capable of evaluating the merits 
and risks of the prospective investment; 


(3) Is acknowledged by the purchaser, in writing, 
during the course of the transaction, to be his pur- 
chaser representative in connection with evaluat- 
ing the merits and risks of the prospective invest- 
ment; and 


(4) Discloses to the purchaser in writing, prior to 
the acknowledgement specified in paragraph (i) 
(3) of this section, any material relationship be- 
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tween such person or its affiliates and the issuer 
or its affiliates which then exist or is mutually un- 
derstood to be contemplated or which has existed 
at any time during the previous two years, and any 
compensation received or to be received as a re- 
sult of such relationship. 


Note 1: Persons acting as purchaser representa- 
tives should consider the applicability of the regis- 
tration and anti-fraud provisions relating to brokers 
and dealers under the Securities Exchange Act of 
1934 (“Exchange Act”) and relating to investment 
advisers under the Investment Advisers Act of 
1940. 


Note 2: The acknowledgement required by para- 
graph (i)(3) of this section and the disclosure re- 
quired by paragraph (i)(4) of this section must be 
made with specific reference to each prospective 
investment. Advance blanket acknowledgement, 
such as for “all securities transactions” or “all pri- 
vate placements,” is not sufficient. 


Note 3: Disclosure of any material relationships 
between the purchaser representative or its affili- 
ates and the issuer or its affiliates does not relieve 
the purchaser representative of its obligation to 
act in the interest of the purchaser. 


(j) Securities of the issuer. The term “securities of 
the issuer’ shall mean: 


(1) All securities issued by an issuer; 


(2) All securities issued by any predecessor of an 
issuer; and 


(3) All securities issued by an affiliate of an issuer 
which was organized or became such an affiliate 
within the preceding twelve months, Provided, 
however, That any securities of an issuer who 
may be an affiliate of another issuer solely by 
virtue of a common affiliation with a business de- 
velopment company as defined in section 2(a)(48) 
of the Investment Company Act or with any entity 
described in §230.501(a)(2), shall not be deemed 
to be the “securities of an issuer’ for purposes of 
this Regulation. 


§230.502. General conditions to be met. 


The following conditions shall be applicable to 
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offers and sales made pursuant to §§230.504 to 
230.506: 


(a) Integration. All sales which are part of the 
same issue must meet all of the conditions of the 
rules contained in this regulation. For purposes of 
identifying which securities constitute a single 
issue, sales of securities and offers in connection 
therewith occurring more than six months prior to 
the commencement of an issue of securities pur- 
suant to this regulation and sales of securities and 
offers in connection therewith occurring at any 
time after six months from the completion date of 
the issue pursuant to this regulation shall not be 
considered part of the same issue so long as there 
are during neither of said six-month periods any 
offers or sales of securities by or for the issuer of 
the same or similar class as those offered or sold 
pursuant to this regulation other than offers or 
sales of securities pursuant to any employee plan 
as defined in paragraph (d)(1) of Rule 16b-3 
under the Exchange Act [17 CFR §240.16b-3] 
which meets the conditions in paragraphs (a) 
through (c) of that rule. 


NOTE: The term “issue” is not defined in the Act 
or in the Regulation. In the event that the issuer 
offers or sells securities as to which the safe har- 
bor described in paragraph (a) of this section is 
unavailable, the determination as to whether sepa- 
rate sales of securities are part of the same issue 
(i.e., are deemed to be “integrated’’) depends on 
the particular facts and circumstances. The follow- 
ing factors should be considered in determining 
whether offers and sales should be integrated for 
purposes of the exemptions under sections 3(b), 
4(2) and 4(6) of the Act: . 


(a) whether the sales are part of a single plan of 
financing; 


(b) whether the sales involve issuance of the same 
class of securities; 


(c) whether the sales have been made at or about 
the same time; 


(d) whether the same type of consideration is re- 
ceived; and 


(e) whether the sales are made for the same gen- 
eral purpose. 
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See Securities Act Release No. 4552 (November 
6, 1962) (27 FR 11316). 


(b) Information requirements. 
(1) When information must be furnished. 


(i) If the issuer sells an issue of securities either 
pursuant to §230.504 or only to accredited per- 
sons, this rule does not require that specific infor- 
mation must be furnished to purchasers. 


(ii) In connection with an offering of securities pur- 
suant to §§230.505 or 230.506, if the issuer sells 
an issue of securities only to non-accredited per- 
sons, or to both non-accredited and accredited 
persons, the issuer must furnish the information 
specified in paragraph (b)(2) of this section to all 
purchasers during the course of such offering and 
prior to sale. However, if 60% or more of the total 
offering is purchased by one or more institutions 
as defined by paragraphs (a)(i), (ii) and (iii) of 
§230.501 and all other persons purchase on the 
same or better terms, the issuer, in lieu of provid- 
ing the information called for by paragraph (b) (2) 
to all purchasers, may elect to provide to individual 
non-accredited investors upon written request the 
same written information provided to such institu- 
tions and the information required by paragraph 


(b)(2). 
(2) Type of information to be furnished. 


(i) If the issuer is not subject to the reporting re- 
quirements of section 13 or section 15(d) of the 
Exchange Act [15 U.S.C. 78m and 780(d)] the fol- 
lowing information must be furnished to purchas- 
ers during the course of the offering and prior to 
sale: 


(A) Offerings Up to $1,500,000. The same kind of 
information as that specified in Part Il of Form 1A 
of Regulation A, to the extent material to an under- 
standing of the issuer, its business, and the secu- 
rities being offered; Provided, however, That fi- 
nancial statements for its most recent fiscal year 
prepared in accordance with generally accepted 
accounting principles and certified to by an inde- 
pendent public accountant or certified public ac- 
countant shall be furnished if obtainable without 
unreasonable effort or expense and, if not, the is- 
suer’s balance sheet shall be audited as of a date 
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within 120 days of the commencement of the offer- 
ing. 


(B) Offerings of $1,500,001 to $5,000,000. The 
same kind of information as that specified in Part | 
of Form S-18, to the extent material to an under- 
standing of the issuer, its business, and the secu- 
rities being offered; Provided, however, That only 
the financial statements for the issuer's most re- 
cent fiscal year must be certified by an independ- 
ent public accountant or a certified public account- 
ant. 


(C) Offerings over $5,000,000. The same informa- 
tion as would be required to be included in a regis- 
tration statement filed under the Act on the form 
which the issuer would be entitled to use, to the 
extent material to an understanding of the issuer, 
its business, and the securities being offered. 


(ii) If the issuer is subject to the reporting require- 
ments of sections 13 or 15(d) of the Exchange Act 
the following information must be furnished during 
the course of the offering and prior to sale: 


(A) The issuer’s annual report to shareholders for 
the most recent fiscal year, which meets the re- 
quirements of §§240.14a-3 or 240.14c-3 under 
the Exchange Act, the information contained in 
any definitive proxy statement required to be filed 
pursuant to section 14 of the Exchhnge Act and in 
any reports or documents required to be filed by 
the issuer pursuant to sections 13(a) or 15(d) of 
the Exchange Act since the distribution of such an- 
nual report, and, if requested in writing, a copy of 
its most recent Form 10-K. 


(B) If the issuer has not prepared an annual report 
to shareholders for the most recent fiscal year 
meeting the requirements of §§240.14a-3 or 
240.14c-3, the issuer shall provide in lieu of the 
information specified in paragraph (A) the informa- 
tion contained in an annual report required to be 
filed on Form 10-K under the exchange Act or ina 
registration statement on Form S—1 under the Act 
or under Form 10 under the Exchange Act, which- 
ever filing is the most recent required to be filed, 
and the information contained in any reports or 
documents required to be fiied by the issuer pur- 
suant to sections 13(a) or 15(d) of the Exchange 
Act since the filing of such annual report or regis- 
tration statement. 
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(C) In addition to information specified in para- 
graphs (A) or (B), the issuer shall provide a brief 
description of the securities being offered, the use 
of the proceeds from the offering, and any material 
changes in the issuer's affairs which are not dis- 
closed in the documents furnished; 


(iii) Notwithstanding paragraphs (b)(2)(i)(C) and 
(b)(2)(ii)(A)—(B) of this section, exhibits required to 
be filed with the Commission as part of a registra- 
tion statement or report, other than an annual re- 
port to shareholders or parts thereof incorporated 
by reference in a Form 10-K report, need not be 
furnished to each purchaser if the contents of the 
exhibits are identified and such exhibits are made 
available to the purchaser prior to sale. 


(iv) The issuer also shall make available to each 
purchaser at a reasonable time prior to the pur- 
chase of securities in a transaction pursuant to 
§ §230.505 or 230.506 the opportunity to ask 
questions of, and receive answers from, the issuer 
or any person acting on its behalf concerning the 
terms and conditions of the offering and to obtain 
any additional information, to the extent that the 
issuer possesses such information or can acquire 
it without unreasonable effort or expense, neces- 
sary to verify the accuracy of the information ob- 
tained pursuant to paragraphs (b)(2)(i) and (ii). 


(v) At a reasonable time prior to the purchase of 
securities by any non-accredited person in a trans- 
action pursuant §§230.505 or 230.506 the issuer 
shall: (A) furnish such purchaser a brief descrip- 
tion in writing of any written information obtained 
from the issuer in connection with the offering by 
any accredited person; and (B) inform such pur- 
chaser, in those instances where 60% or more of 
the offering is purchased by accredited investors 
as defined by paragraph (a)(1), (2) and (3) of 
§230.501, of his opportunity to obtain the same in- 
formation as the issuer would be required to pro- 
vide if only non-accredited investors were involved 
in the transaction. The issuer shall furnish any 
portion or all of such information to such non- 
accredited person upon his written request if made 
prior to the date of his purchase. 


(vi) With respect to business combinations, in ad- 
dition to information required by this paragraph, 
the issuer shall provide, in writing, to each pur- 
chaser at the time the plan is submitted to security 
holders or, in the case of an exchange, during the 
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course of the transaction and prior to the sale, in- 
formation about any terms or arrangements of the 
proposed transaction relating to any security hold- 
ers that are not identical to those relating to all 
other security holders. 


(c) Limitation on manner of offering. Except with 
respect to certain offers and sales made pursuant 
to §230.504(a), neither the issuer nor any person 
acting on its behalf shall offer or sell the securities 
by means of any form of general solicitation or 
general advertising, including, but not limited to, 
the following: 


(1) Any advertisement, article, notice or other 
commmnication published in any newspaper, 
magazine or similar media or broadcast over tele- 
vision or radio; and 


(2) Any seminar or meeting whose attendees have 
been invited by means of any general solicitation, 
mailing, advertisement, article, notice or other 
communication published in any of the medias de- 
scribed in paragraph (c)(1). 


(d) Limitations on resale. Except with respect to 
certain offers and sales made pursuant to 
§230.504(a), in determining the availability of an 
exemption from registration for resale of securities 
acquired in a transaction pursuant to this regula- 
tion, such securites shall be deemed to have the 
same status as if they had been acquired ina 
transaction pursuant to section 4(2) of the Act and 
cannot be resold without registration under the Act 
or exemption therefrom. The issuer shall exercise 
reasonable care to assure that the purchasers of 
the securities are not underwriters within the 
meaning of section 2(11) of the Act, which reason- 
able care shall include, but not necessarily be lim- 
ited to: 


(1) Making: reasonable inquiry to determine if the 
purchaser is acquiring the securities for his own 
account or on behalf of other persons; 


(2) Disclosing to each purchaser in writing prior to 
sale that the securities have not been registered 
under the Act and, therefore, cannot be sold un- 
less they are subsequently registered under the 
Act or an exemption from such registration is 
available; and 


(3) Placing a legend on the certificate or other 
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document evidencing the securities stating that 
the securities have not been registered under the 
Act and setting forth or referring to the restrictions 
on transferability and sale of the securities. 


(e) Remuneration paid for solicitation or for sales. 
No commission or similar remuneration shall be 
paid or given directly or indirectly for soliciting any 
prospective buyer or in connection with sales of 
the securities in reliance on this regulation unless 
such commission or similar transaction related re- 
muneration is paid or given to a broker-dealer who 
is registered both under section 15(b) of the Ex- 
change Act and pursuant to appplicable regula- 
tions in those states in which the securities are to 
be offered or to a bank as such term is defined in 
section 3(a)(2) of the Act, as permitted by law. 


§230.503. Filing of notice of sales. 


(a) The issuer shall file with the Commission five 
copies of a notice on Form D [17 CFR 239.500]: 


(1) No later than 30 days after the first sale of 
securities in any issue is made in reliance on this 
regulation; 


(2) No later than 30 days after the completion date 
of the offering of such issue; Provided, however, 
That only one notice need be filed for purposes of 
paragraphs (a)(1) and (2) under this rule if the of- 
fering of the issue is completed within the 30 day 
period described in paragraph (a)(1) and the no- 
tice is filed no later than at the conclusion of that 
period but subsequent to the completion of the of- 
fering of the issue; and 


(3) Every six months after the first sale of securi- 
ties in the issue is made in reliance on this regula- 
tion unless the final notice by paragraph (a)(2) of 
this rule has been filed. 


(b) Every notice on Form D shhil be signed by a 
duly authorized officer of the issuer. 


(c) If sales are made pursuant to §230.505, the 
notice shall contain an undertaking by the issuer 
to furnish to the Commission or to the securities 
administrator in any state which has jurisdiction 
over the offering, upon the written request of the 
staff, the information furnished by the issuer to any 
non-accredited person pursuant to paragraph 
(b)(2) of Rule 502. 
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(d) If more than one notice is required to be filed 
pursuant to paragraph (a) of this rule as to any 
issue of securities offered in reliance thereon, no- 
tices other than the original notice need only re- 
port the information required by Part C and any 
material change in the facts from those set forth in 
Parts A and B of the original notice. 


(e) A notice on Form D shall be deemed to be filed 
with the Commission for purposes of paragraph 
(a) of this rule: 


(1) As of the date on which it is received at the 
Commission's principal office in Washington, D.C.; 
or 


(2) As of the date on which the notice is mailed by 
means of United States registered or certified mail 
to the Commission's Office of Small Business Poli- 
cy, Division of Corporation Finance, at the Com- 
mission's principal office in Washington, D.C., if 
the notice is delivered to such office after the date 
on which it is required to be filed. 


§230.504. Exemption for limited offers and sales 
of securities not exceeding $500,000. 


(a) Offers and sales of securities made in accord- 
ance with all the terms and conditions of this rule 
and §§230.501 to 230.503 by an issuer who is not 
subject to the reporting requirements of sections 
13 or 15(d) of the Exchange Act and who is not an 
investment company shall be exempt from the pro- 
visions of section 5 of the Act; Provided, however, 
That the provisions of §230.502(c) and (d) shall 
not be applicable to offers and sales of securities 
pursuant to this rule which are made exclusively in 
states which provide for the registration of such 
securities and require the delivery of a disclosure 
document prior to the time of sale and such secu- 
rities are so registered in such states in accord- 
ance with the applicable rules. 


(b) The aggregate offering price of an issue of se- 
curities of the issuer, as defined in paragraph (e) 
of §230.501, conducted in reliance on this rule 
shall not exceed $500,000, less the aggregate 
gross proceeds from any securities sold: (1) pur- 
Stiant' ‘to this rule, §230:7505, or 
§ §230,251—230.264; and (2) in violation of sec- 
tion 5(a) of the Act in the twelve months preceding 
the commencement and during the offering of the 
issue of securities pursuant to this rule. 
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Note 1: The calculation of the aggregate offering 
price may be illustrated as follows. If an issuer 
sold $200,000 of its securities on June 1, 1981, in 
reliance on this rule, and an additional $100,000 
on September 1, 1981, the issuer would be 
permitted to sell only $200,000 more until June 1, 
1982, since until that date the issuer must count 
both prior sales toward the $500,000 limit. Howev- 
er, if the issuer made its third sale on June 1, 
1982, the issuer could then sell $400,000 of its se- 
curities since the June 1, 1981, sale would not be 
within the preceding twelve months. 


Note 2: If an issuer sold $100,000 of its securities 
on June 1, 1981, in reliance on this rule and an 
additional $4,500,000 on December 1, 1981 in re- 
liance on §230.505 of this regulation, the issuer 
could not sell any of its securities pursuant to this 
rule until December 1, 1982, since the issuer must 
count the December 1, 1981 sale toward the 
$500,000 within the preceding twelve months limit. 


Note 3: If a transaction relying on this rule fails to 
meet the limitation on the aggregate offering price, 
it does not affect the availability of the rule for the 
other transactions considered in applying such 
limitation. For example, if the issuer in note 1 
made its third sale on May 31, 1982, in the amount 
of $250,000, the rule would not be available for 
that sale; but the exemption for the prior two sales 
would be unaffected. 


§230.505. Exemption for limited offers and sales of 
securities not exceeding $5,000,000. 


(a) Conditions to be met. 


(1) Offers and sales of securities made in accord- 
ance with all the terms and conditions of this rule 
and §§230.501 to 230.503 by an issuer shall be 
exempt from the provisions of Section 5 of the Act; 
provided, however, that the issuer has not been 
subject to the reporting requirements of Section 13 
or 15(d) of the Securities Exchange Act of 1934 for 
36 months preceding the offering in reliance on 
this rule, and is not an investment company. 


(2) No exemption under this rule shall be available 
for the securities of any issuer if such issuer, any 
of its predecessors or any affiliated issuer— 


(i) Has filed a registration statement which is the 
subject of any pending proceeding or examination 
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under section 8 of the act, or is the subject of any 
refusal order or stop order entered pursuant to 
state or federal law within five years prior to the 
commencement of the offering; 


(ii) Is subject to any pending proceeding under 
§230.261 of Regulation A or any similar rule 
adopted under section 3(b) of the act, or to an 
order entered thereunder within five years prior to 
the commencement of the offering; 


(iii) Has been convicted within five years prior to 
the commencement of the offering of any felony or 
misdemeanor in connection with the purchase or 
sale of any security, involving the making of any 
false filing with the Commission or any state or 
any felony involving fraud or deceit, including but 
not limited to, forgery, embezzlement, obtaining 
money under false pretenses, larceny or conspira- 
cy to defraud; 


(iv) Is subject to any order, judgment, or decree of 
any court of competent jurisdiction temporarily or 
preliminarily restraining or enjoining, or is subject 
to any order, judgment or decree of any court of 
competent jurisdiction, entered within five years 
prior to the commencement of the offering perma- 
nently retraining or enjoining, such person from 
engaging in or continuing any conduct or practice 
in connection with the purchase or sale of any se- 
curity or involving the making of any false filing 
with the Commission or any state; 


(v) Is subject to a state administrative cease and 
desist order for violation of state securities laws 
entered within five years prior to the commence- 
ment of the offering; or 


(vi) Is subject to a United States Postal Service 
false representation order entered under section 
3005 of title 39, United States Code, within five 
years prior to the commencement of the offering; 
or is subject to a temporary restraining order or 
preliminary injunction entered under section 3007 
of title 39, United States Code, with respect to 
conduct alleged to have violated section 3005 of 
title 39, United States Code. 


This paragraph shall not apply to any order, judg- 
ment, or decree contemplated by paragraphs (1) 
through (5) hereunder because of its entry against 
any affiliated entity before the affiliation with the 
issuer arose, if the affiliated entity is not in control 
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of the issuer and if the affiliated entity and the is- 
suer are not under the common control of a third 
party who was in control of the affiliated entity at 
the time the order, judgment, or decree was 
entered against it. 


(3) No exemption under this rule shall be available 
for the securities of any issuer, if any of its direc- 
tors, officers, general partners, or beneficial 
owners of ten percent or more of any class of its 
equity securities (beneficial ownership meaning 
the power to vote or direct the vote and/or the 
power to dispose or direct the disposition of such 
securities), any of its promoters presently connect- 
ed with it in any capacity, any person which has 
been or will be paid or given directly or indirectly 
any commission or similar remuneration for solici- 
tation of purchasers in connection with sales of se- 
curities in any issue offered in reliance on this 
rule, or any partner, director, or officer of any such 
person— 


(i) Has been convicted within ten years prior to the 
commencement of the offering of any felony or 
misdemeanor in connection with the purchase or 
sale of any security, involving the making of a 
false filing with the commission or any state, 
arising out of the conduct of the business of an un- 
derwriter, broker, dealer, municipal securities 
dealer, or investment adviser or any felony 
involving fraud or deceit, including but not limited 
to, forgery, embezzlement, obtaining money under 
false pretenses, larceny or conspiracy to defraud. 


(ii) Is subject to any order, judgment, or decree of 
any court of competent jurisdiction, temporarily or 
preliminarily enjoining or restraining, or is subject 
to any order, judgment, or decree of any court of 
competent jurisdiction, entered within five years 
prior to the commencement of the offering perma- 
nently enjoining or restraining such person from 
engaging in or continuing any conduct or practice 
in connection with the purchase or sale of any se- 
curity, involving the making of a false filing with 
the Commission or any state, or arising out of the 
conduct of the business of an underwriter, broker, 
dealer, municipal securities dealer, or investment 
adviser; 


(iii) Is subject to a state administrative cease and 
desist order for violation of state securities laws 
entered within five years prior to the commence- 
ment of the offering; 
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(iv) Is subject to an order of the Commission 
entered pursuant to section 15(b), 15B(c) of the 
Securities Exchange Act of 1934; or is subject to 
an order of the Commission entered pursuant to 
section 203(e) or (f) of the Investment Advisers 
Act of 1940; 


(v) ls suspended or expelled from membership in, 
or suspended or barred from association with a 
member of an exchange registered as a national 
securities exchange pursuant to section 6 of the 
Securities Exchange Act of 1934, an association 
registered as a national securities association 
under section 15A of the Securities Exchange of 
1934, or a Canadian securities exchange or asso- 
ciation for any act or comission to act constituting 
conduct inconsistent with just and equitable 
princples of trade; or 


(vi) Is subject to a United States Postal Service 
false representation order entered under section 
3005 of title 39, United States Code, within five 
years prior to the commencement of the offering; 
or is subject to a restraining order or preliminary 
injunction entered under section 3007 of title 39, 
United States Code, with respect to conduct al- 
leged to have violated section 3005 of title 39, 
United States Code. 


(4) No exemption under this rule shall be available 
for the securities of any issuer if any person which 
has been or will be paid or given directly or indi- 
rectly any commission or similar remuneration for 
solicitation of purchasers in connection with sales 
of securities in any issue offered in reliance on this 
rule was, or was named as, an underwriter of any 
securities: 


(i) Covered by any registration statement which is 
the subject of any pending proceeding or exami- 
nation under section 8 of the act, or is the subject 
of any refusal order or stop order entered pursuant 
to state or federal law within five years prior to the 
commencement of the offering; or 


(ii) Covered by any filing which is subject to any 
pending proceeding under §230.261 of Regulation 
A or any similar rule adopted under section 3(b) of 
the act, or to an order entered thereunder within 
five years prior to the commencement of the offer- 
ing. 
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(5) No exemption under this rule shall be available 
for the securities of an issuer which is subject to 
the requirements of sections 13, 14 or 15(d) of the 
Securities Exchange Act of 1934, unless such is- 
suer has filed all reports required by those sec- 
tions to be filed during the 12 calendar months 
preceding the first sale of securities in any issue in 
reliance on this rule. 


(6) Paragraph (2), (3), (4) or (5) of this rule shall 
not apply to the securities of any issuer if the Com- 
mission and the relevant state securities adminis- 
trator determine, upon a showing of good cause, 
that it is not necessary under the circumstances 
that the exemption be denied. Any such determi- 
nation shall be without prejudice to any other ac- 
tion in any other proceeding or matter with respect 
to the issuer or any other person. 


(b) The aggregate offering price of an issue of se- 
curities of the issuer as defined in paragraph (e) of 
§230.501 in reliance on this rule shall not exceed 
$5,000,000, less the aggregate gross proceeds 
from all securities sold: (i) pursuant to this rule, 
§230.504 or §§230.251-230.264; and (ii) in viola- 
tion of section 5(a) of the Act in the twelve months 
preceding the commencement and during the of- 
fering of the issuer of securities pursuant to this 
rule. 


Note 1: The calculation of the aggregate offering 
price may be illustrated as follows. If an issuer 
sold $2,000,000 of its securities on June 1, 1981, 
in reliance on this rule, and an additional 
$1,000,000 on September 1, 1981, the issuer 
would be permitted to sell only $2,000,000 more 
until June 1, 1982, since until that date the issuer 
must count both prior sales toward the $5,000,000 
limit. However, if the issuer made its third sale on 
June 1, 1982, the issuer could sell $4,000,000 of 
its securities since the June 1, 1981 sale would 
not be within the preceding twelve months. 


Note 2: If an issuer sold $500,000 of its securities 
on June 1, 1981 in reliance on §230.504 of this 
regulation and an additional $4,500,000 on De- 
cember 1, 1981, in reliance on this rule, the issuer 
could not sell any of its securities pursuant to this 
rule until June 1, 1982. At such time it could sell 
an additional $500,000 of its securities. 


(c) Limitation on number of purchasers. The issu- 
er shall have reasonable grounds to believe and, 
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after making reasonable inquiry, shall believe, that 
there are not more than 35 purchasers of each 
issue of the securities of the issuer from the issuer 
pursuant to this rule. 


Note: See paragraph (a) of §230.502 as to what 
may or may not constitute an issuer pursuant to 
this rule. 


§230.506. Exemption for limited offers and sales of 
securities without regard to dollar 
amount of offering. 


(a) Conditions to be met. Transactions by an issu- 
er which do not satisfy all of the conditions of this 
rule shall not raise any presumption that the ex- 
emption provided by section 4(2) of the Act is not 
available for such transactions. Issuers wanting to 
rely on the section 4(2) exemption may do so by 
complying with administrative and judicial interpre- 
tations in effect at the time of the transactions. At- 
tempted compliance with this rule does not act as 
an election; the issuer can also claim the availabil- 
ity of Section 4(2) outside the rule 


(b) Number and nature of purchasers. The issuer 
shall have reasonable grounds to believe and, 
after making reasonable inquiry, shall believe, im- 
mediately prior to making any sale, that there are 
no more than 35 purchasers of each issue of the 
securities of the issuer pursuant to this rule and 
with regard to each non-accredited purchaser obli- 
gated to purchase securities: 


(1) That each such purchaser either alone or with 
his purchaser representative(s) has such knowl- 
edge and experience in financial and business 
matters that he is or they are capable of evaluating 
the merits and risks of the prospective investment, 
or 


(2) With respect to business combinations, the is- 
suer and any person acting on its behalf, after 
making reasonable inquiry, shall have reasonable 
grounds to believe, and shall believe, at the time 
that any plan for a business combination is 
submitted to security holders for their approval, or 
in the case of an exchange, immediately prior to 
the sale, that each purchaser either alone or with 
his purchaser representative(s) has such knowl- 
edge and experience in financial and business 
matters that he is or they are capable of evaluating 
the merits and risks of the prospective investment. 
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Note: See paragraph (a) of §230.502 as to what 
may or may not constitute an issue pursant to this 
rule. 


(c) Special requirement concerning purchaser 
representatives. The issuer or any person acting 
on its behalf shall disclose to each purchaser in 
writing, prior to sale, any material relationship be- 
tween his purchaser representative(s) or its affili- 
ates and the issuer or its affiliates which then 
exists or mutually is understood to be contem- 
plated or which has existed at any time during the 
previous two years, and any compensation re- 
ceived or to be received as a result of such rela- 
tionship. 


PART 239—FORMS PRESCRIBED UNDER THE 
SECURITIES ACT OF 1933 


6. By rescinding §239.146. 
7. By rescinding §239.240. 
8. By rescinding §239.242. 
9. By rescinding §239.246. 


10. By adding a new §239.500 to read as follows: 


§239.500 Form D, notice of sales of securities pur- 
suant to Regulation D and section 4(6) of 
the Securities Act of 1933. 


(a) Five copies of a notice on this form shall be 
filed with the Commission: 


(1) No later than 30 days after the first sale of se- 
curities in any issue is made in reliance on Regu- 
lation D (§ §230.501—230.506 of this chapter); 


(2) No later than 30 days after the completion date 
of the offering of such issue; Provided, however, 
That only one notice need be filed for purposes of 
paragraphs (a)(1) and (2) under this rule if the of- 
fering of the issue is completed within the 30 day 
period described in paragraph (a) (1) and the no- 
tice is filed no later than at the conclusion of that 
period but subsequent to the completion of the of- 
fering of the issue; and 


(3) Every six months after the first sale of securi- 
ties in the issue is made in reliance on this regula- 
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tion unless the final notice required by paragraph 
(a)(2) of this rule has been filed. 


(b) Every notice on Form D shall be signed by a 
duly authorized officer of the issuer. 


(c) If more than one notice is required to be filed 
pursuant to paragraph (a) of this rule as to any 
issue of securities offered in reliance thereon, no- 
tices other than the original notice need only re- 
port the information required by Part C and any 
material change in the facts from those set forth in 
Parts A and B of the original notice. 


(d) A notice on Form D shall be deemed to be filed 
with the Commission for purposes of paragraph 
(a) of this rule: 


(1) As of the date on which it is received at the 
Commission's principal office in Washington, D.C.; 
or 


(2) As of the date on which the notice is mailed by 
means of United States registered or certified mail 
to the Commission's Office of Small Business Poli- 
cy, Division of Corporation Finance, at the Com- 
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mission’s principal office in Washington, D.C.., if 
the notice is delivered to such office after the date 
on which it is required to be filed. 


STATUTORY AUTHORITY 


The foregoing amendments are proposed pursu- 
ant to Section 2(15), 3(b), 4(2), 19(a) and 19(c)(3) 
of the Securities Act [15 U.S.C. 77b(15), 77c(b), 
77d(2), 77s(a) and 77s(c)(3)]. 


[Secs. 2(15), 3(b), 4(2), 19(a), 19(c)(3), 48 Stat. 
75, 77, 85; sec. 209, 48 Stat. 908; C.122, 59 Stat. 
167; sec. 12, 78 Stat. 580; Pub. L. 91-565, 84 
Stat. 1480; sec. 308(a)(2), 90 Stat. 57; sec. 18, 92 
Stat. 275; sec. 2, 92 Stat. 962; secs. 301, 505, 94 
Stat. 2291, 2292, 2294; 15 U.S.C. 77b(15), 77c(b), 
77d(2), 77s(a), 77s(c)(3).] 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT OF 1933 
Release No. 6340/August 7, 1981 


SMALL OFFERING EXEMPTION FROM REGIS- 
TRATION REQUIREMENTS 


ACTION: Final rules. 


SUMMARY: The Commission is amending the 
rules, forms, and disclosure requirements under 
Regulation A which may be used by a variety of is- 
suers to raise up to $1.5 million worth of securities 
during any twelve-month period. The amendments 
being adopted represent a comprehensive revision 
and updating of the disclosure requirements. 


EFFECTIVE DATE: 30 days after publication in 
the Federal Register. 


FOR FURTHER INFORMATION CONTACT: Dani- 
el Abdun-Nabi, Office of Small Business Policy, 
Division of Corporation Finance, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C., 20549, (202)/272-2644. SUP- 
PLEMENTAL INFORMATION CONTACT: On Jan- 
uary 12, 1981 there was published in the Federal 
Register [46 FR 2637] a notice of proposed 
rulemaking proposing amendments to the rules, 
forms, and disclosure requirements under Regula- 
tion A (17 CFR 230.252 et seq., 239.90, and 
239.96). Interested parties were given the oppor- 
tunity to submit, not later than March 23, 1981, 
their views and recommendations regarding the 
proposal. 


The Commission, after considering the views of 
the commentators, has determined to adopt zhe 
revisions to Regulation A substantially as pro- 
posed.' However, in response to the comments 
received, the following changes in the proposals 
are being effected: 





‘In a companion release, the Commission is pub- 
lishing for comment a new regulation governing 
the offers and sales of certain securities without 
registration. The proposed regulation, if adopted, 
would replace the existing limited offering exemp- 
tions contained in Commission Rules 146, 240, 
and 242. See Securities Act Release No. 6339 
(August 7, 1981). 
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(1) General Instructions now include a checklist of 
supplemental information which is required to be 
furnished under various Items of Part II. 


(2) General Instruction B(b)(1) and (2) have been 
merged for clarity. 


(3) Item 7 of Part 1 (Notification) has been 
renumbered for clarity. 


(4) Item 9(a) has been clarified to state that the re- 
muneration table is to contain annual remunera- 
tion for the last fiscal year and to require an indi- 
cation as to the number of individuals included in 
the group figure. 


(5) The first sentence in the lead-in paragraph of 
Item 13 has been revised to more clearly state that 
under specified circumstances a reconciliation re- 
port is required to be filed as part of the financial 
statements. Additionally, the Commission has re- 
vised the lead-in paragraph of the item to clarify 
that Regulation S-X is applicable to financial state- 
ments included in Regulation A offering circulars 
only where the issuer has filed or is required to file 
with the Commission certified financial state- 
ments. 


(6) Item 13(a) has been amended to require the fil- 
ing of a year-end balance sheet where the offering 
statement is filed subsequent to 90 days after the 
fiscal year-end date. 


(7) The language of the second sentence in Item 
13(b) has been revised to state that in the opinion 
of management all adjustments necessary for a 
fair statement of the results for the interim period 
have been included. 


(8) The first sentence of Item 13(c) has been 
altered to include a specific reference to ‘‘signifi- 
cant subsidiary” and, in the interest of clarity, has 
been divided into two sentences. Additionally, the 
note following Item 13(c)(2) has been moved to 
follow Item 13(c)(1). 


(9) The reference to Item 3 appearing in Item 1(b) 
of Part Ill-Exhibits has been corrected to read Item 
2. 


(10) Item 2(7) of Part Ill has been clarified to re- 
quire, as an exhibit, only those plans described in 
the offering statement. 
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(11) Form 7-A Optional Form of Escrow has been 
amended to remove a discrepancy between para- 
graph 4 of the Form and Rule 253(c). 


Certain other recommendations have been care- 
fully considered but have not been accepted. The 
following suggestions were not adopted for the 
reasons stated: 


(1) Item 3(b) of Part Il, which requires disclosures 
regarding potential dilution and tracks the lan- 
guage of proposed Regulation S-K Item 506,? was 
the subject of one comment recommending addi- 
tional guidelines be adopted. The Commission has 
determined not to expand the disclosure require- 
ments contained therein, believing that the item as 
currently drafted will elicit the necessary disclo- 
sures in most contexts, and where additional dis- 
closure is necessary it will be provided pursuant to 
the comment process. 


(2) One commentator suggested that in the con- 
text of a dividend reinvestment plan the informa- 
tion required by Items 9, 10, and 11 of Part Il 
should not be required if previously furnished to 
stockholders under the Securities Exchange Act of 
1934. The Commission, however, believes that the 
Regulation A offering statement should stand 
alone with respect to the nature and extent of the 
information provided without the need to reference 
other filings. 


(3) One commentator suggested the accountant’s 
report need comply with Article 2 of Regulation 
S-X only where the issuer is subject to the Securi- 
ties Exchange Act of 1934. It was suggested that 
in all other circumstances the report need only 
comply with generally accepted auditing 
standards. The Commission believes that 
standards regarding the independence of auditors 
should not turn on whether or not the isssuer is 
subject to the Securities Exchange Act of 1934. 
Further, the Commission sees no substantive ben- 
efit in adopting two levels of independence for au- 
ditors. Thus it was determined to continue to re- 
quire that the auditor's qualifications and reports 
comply with Article 2 of Regulation S-X. The lan- 
guage in Item 13 has been clarified to reflect this 
position. 





2Securities Act Release No. 6332 (August 6, 
1981). 
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(4) The historic pro forma requirements of Part II 
Item 13(c) were criticized for creating reporting ob- 
ligations beyond those called for by APB No. 16. 
The Commission believes APB No. 16 provides 
minimum disclosure requirements in the context of 
disclosures regarding past successions to other 
businesses and that pro forma historical financial 
statements are meaningful and necessary for an 
informed investment decision. For this reason the 
item has not been altered. 


(5) Two commentators suggested the test for sig- 
nificant subsidiary in Item 13(c) be raised from 
10% to 25%. The basis for the comment is that 
APB No. 16 already requires financial statement 
disclosure of the details of business combinations 
and that such an increase would give recognition 
to the generally small asset, revenue, and net in- 
come base Regulation A issuers normally have. 
The Commission, noting that APB No. 16 differs in 
some significant respects from Item 13(c), be- 
lieves that the recommended increase in the 
threshold test for the reasons stated above would, 
at best, lead to dual standards for disclosure as 
between acquisitions between 10% and 25% and 
acquisitions in excess of 25%. At worst, such an 
amendment would be interpreted under APB No. 
16 as requiring no disclosure for acquisitions be- 
tween the 10% and 25% levels. The Commission 
does not believe such an amendment is in the in- 
terest of investors or would lead to any significant 
cost benefits for the issuer. For these reasons the 
Commission declines to raise the test for signifi- 
cant subsidiary as suggested by the commenta- 
tors. 


Accordingly 17 CFR 230.251 et seq., 239.90, and 
239.96 are revised and adopted as set forth 
below. 


EFFECTIVE DATE—These amendments shall be- 
come efffective 30 days after publication in the 
Federal Register. 


Statutory Authority 


The Commission hereby adopts Form 7-A and re- 
visions to Form 1-A, Rule 251, and Rules 253 
through 264 pursuant to the Securities Act of 
1933, particularly sections 3(b) and 19(a). [Secs, 
3(b), 19(a), 48 Stat. 75, 85; sec. 209, 48 Stat. 908; 
59 Stat. 167; 84 Stat. 1480; sec. 308(a)(1)(2)(3), 
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90 Stat. 56, 57; sec. 18, 92 Stat. 275; sec. 2, 92 
Stat. 962; 15 U.S.C. 77¢(b), 77s(a)]. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





Text of Amendments 
The text of the amendments is set forth below. 


PART 230—GENERAL RULES AND REGULA- 
TIONS, SECURITIES ACT OF 1933 


Regulation A, § 230.251- § 230.284, is amended 
as follows: 


1. Section 230.251 is amended by adding the defi- 
nition of “parent” to read as follows: 


§ 230.251 Definitions of terms in the regulation. 


* . * * . 


Parent. A ‘parent’ of a specified person is an affil- 
iate controlling such person directly, or indirectly 
through one or more intermediaries. 


* * . 


2. Section 230.253 is amended by revising para- 
graph (c)(1) to read as follows: 


§ 230.253 Special requirements for certain offer- 
ings. 


(c)*** 


(1) All securities issued prior to the filing of the of- 
fering statement, a proposal to be issued, for a 
consideration consisting in whole or in part of 
assets or services and held by the person to whom 
issued; and 


* 
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3. Section 230.254 is amended by revising para- 
graphs (b) and (d)(1) to read as follows: 


§ 230.254 Amount of securities exempted. 


* * * * 


(b) The aggregate offering price of securities 
which have a determinable market value shall be 
computed upon the basis of such market value as 
determined from transactions or quotations on a 
specified date within 15 days prior to the date of 
filing the offering statement or the offering price to 
the public, whichever is higher; Provided, That the 
aggregate gross proceeds actually received from 
the public for the securities offered hereunder 
shall not exceed the maximum aggregate offering 
price permitted in the particular case by paragraph 
(a) of this section. 


ao. 


(1) Unsold securities the offering of which has 
been withdrawn with the consent of the Commis- 
sion by amending the pertinent offering statement 
to reduce the amount stated therein as proposed 
to be offered; 


* 


4. Section 230.255 is revised to read as follows: 
§ 230.255 Filing of offering statement. 


(1) At least 10 days (Saturdays, Sundays and holi- 
days excluded) prior to the date on which the ini- 
tial offering or sale of any securities is to be made 
under this regulation, there shall be filed with the 
Regional Office of the Commission specified 
below five copies of the offering statement re- 
quired by this Regulation which shall consist of 
Part I—Notification, Part !|—Offering Circular, and 
Part III—Exhibits. The Commission may, however, 
in its discretion, authorize the commencement of 
the offering prior to the expiration of such 10-day 
period upon a written request for such authoriza- 
tion. 


(b) The offering statement shall be signed by the 
issuer and each person, other than the issuer, for 
whose account any of the securities are to be 
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offered. If the offering statement is signed by any 
person on behalf of any other person, evidence of 
authority to sign on behalf of such other person 
shall be filed with the offering statement, except 
where an officer of the issuer signs on behalf of 
the issuer. At the time of filing an offering state- 
ment, the applicant shall pay to the Commission at 
the Regional Office where the offering statement 
is filed a fee of $100.00, no part of which shall be 
refunded. 


(c) The offering statement shall be filed with the 
Regional Office for the region in which the issuer's 
principal business operations are conducted or 
proposed to be conducted in the United States. 
The offering statement of any issuer having or 
proposing to have its principal business operations 
in Canada shall be filed with the Regional Office 
nearest the place where the issuer’s principal 
business operations are conducted or proposed to 
be conducted, unless the offering is to be made 
through a principal underwriter located in the 
United States, in which case the offering state- 
ment shall be filed with the Regional Office for the 
region in which such underwriter has its principal 
office. 


(d) An amendment to any part of the offering state- 
ment will necessitate the filing of an amended of- 
fering statement which shall be signed in the same 
manner as the original offering statement. Five 
copies of such amendment shall be filed with the 
same Regional Office as the original offering 
statement at least 10 days prior to any offering or 
sale of the securities subsequent to the filing of 
such amendment, or such shorter period as the 
Commission, in its discretion, may authorize upon 
a written request for such authorization. 


(e) An offering statement or any other document 
filed as a part thereof may be withdrawn upon ap- 
plication unless the offering statement is subject to 
an order under § 230.261 at the time the applica- 
tion is filed or becomes subject to such an order 
within 15 days (Saturdays, Sundays and holidays 
excluded) thereafter: Provided That an offering 
statement may not be withdrawn after any of the 
securities proposed to be offered thereunder have 
been sold. Any such application shall be signed in 
the same manner and filed with the same Regional 
Office as the offering statement. 


(f) The manually signed original (or in the case of 
duplicate originals, one duplicate original) of all of- 
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fering statements, reports, or other documents 
filed shall be numbered sequentially (in addition to 
any internal numbering which otherwise may be 
present) by handwritten, typed, printed, or other 
legible form of notation from the cover page of the 
document through the last page of that document 
and any exhibits or attachments thereto. Further, 
the total number of pages contained in a num- 
bered original shall be set forth on the first on the 
first page of the document. 


(g) Each offering statement shall contain an exhib- 
it index, which should immediately precede the ex- 
hibits filed with such offering statement. The index 
shall list each exhibit filed and identify by 
handwritten, typed, printed, or other legible form of 
notation in the manually signed original, the page 
number in the sequential numbering system de- 
scribed in paragraph (f) of this section where such 
exhibit can be found or where it is stated that the 
exhibit is incorporated by reference. Further, the 
first page of the manually signed offering state- 
ment shall list the page in the filing where the ex- 
hibit index is located. 


5. Section 230.256 is amended by revising para- 
graphs (a) introductory text, (a)(1), (b), and (c) in- 
troductory text, removing existing paragraph (d), 
and redesignating existing paragraphs (e) through 
(i) as paragraphs (d) through (h) revised to read as 
follows: 


§ 230.258 Filing and use of the offering circular. 


(a) Except as provided in paragraph (c) of this 
section and in § 230.257 of this part: 


(1) No written offer of securities of any issuer shall 
be made under this regulation unless an offering 
circular containing the information specified in Part 
ll of the offering statement is concurrently given or 
has previously been given to the person to whom 
the offer is made, or has been sent to such person 
under such circumstances that it would normally 
have been received by him at or prior to the time 
of such written offer; and 


* * * * * 


(b) In the case of transactions effected on a secu- 
rities exchange, delivery of the offering circular 
(offering statement—Part Il) shall be deemed to 
have been made if prior to such transactions a 
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reasonable number of copies of the offering circu- 
lar have been furnished to the exchange for deliv- 
ery to any person or persons requesting copies 
thereof. 


(c) Any written advertisement or other written com- 
munication, or any radio or television broadcast, 
which states from whom an offering circular con- 
taining the information specified in Part Il of the of- 
fering statement may be obtained and in addition 
contains no more than the following information 
may be published, distributed or broadcast at or 
after the commencement of the public offering to 
any person prior to sending or giving such person 
a copy of such circular: 


* - * * * 


(d) If the offering is not complete within nine 
months from the date of the offering circular (offer- 
ing statement-part Il) a revised offering circular 
shall be prepared, filed and used in accordance 
with these rules as for an original offering circular, 
except that in the case of offerings under stock 
purchase, savings, stock option or other similar 
plans for the benefit of employees, if the offering is 
not completed within 12 months from the date of 
the offering circular, a revised offering circular 
shall be prepared, filed and used in accordance 
with these rules as for an original offering circular. 
In no event shall an offering circular be used which 
is false or misleading in light of the circumstances 
then existing. 


(e) If the original offering circular (offering 
statement—Part Il) is revised or amended, such 
revised or amended circular shall be filed as an 
amendment to the offering statement, as provided 
by § 230.255(d), with the appropriate Regional Of- 
fice of the Commission at least 10 days prior to its 
use, or such shorter period as the Commission 
may, in its discretion, authorize upon a written re- 
quest for such authorization. 


(f) Sales by a dealer (including an underwriter no 
longer acting as an underwriter in respect of the 
security involved in such transaction) of securities 
of an issuer not subject, immediately prior to the 
time of filing an offering statement, to the provi- 
sions of section 13(a) or 15(d) of the Securities 
Exchange Act of 1934, as amended, offered pur- 
suant to this regulation and taking place prior to 
the expiration of ninety days after the first date 
upon which the securities were bona fide offered 
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to the public, shall not be exempt pursuant to this 
regulation unless: (1) the dealer furnishes a copy 
of the then current offering circular (offering 
statement—Part II) to the purchaser prior to or 
with the purchaser’s receipt of the conformation of 
the sale; or (2) the offering circular has previously 
been mailed or delivered to such purchaser. Fail- 
ure by a dealer to comply with the provision of this 
subparagraph shall not otherwise affect the avail- 
ability of the exemption for any other person, 
including the aggregate amount of securities ex- 
empted pursuant to Rule 254. 


(g) The issuer or, if there is an underwriter, the un- 
derwriter shall provide reasonable quantities of 
copies of the offering circular (offering statement— 
Part Il) to any dealer on request prior to the expira- 
tion of ninety days after the first date upon which se- 
curities of such issuer were bona fide offered to the 
public pursuant to this regulation. 


(h) An offering circular filed pursuant to paragraph 
(e) of this section may be distributed prior to the 
expiration of the 10-day waiting period for offer- 
ings provided for in § 230.255(a) and (d) and par- 
agraph (e) of this section and such distribution 
may be accompanied or followed by oral offers re- 
lated thereto, provided the conditions in para- 
graphs (1) through (4) are met. For the purposes 
of this section, any offering circular distributed 
prior to the expiration of the ten day waiting period 
is called a Preliminary Offering Circular. Such Pre- 
liminary Offering Circular may be used to meet the 
requirements of paragraph (a)(2) of § 230.256: 
Provided, That if a Preliminary Offering Circular is 
inaccurate or inadequate in any material respect, 
a revised Preliminary Offering Circular or an offer- 
ing circular of the type referred to in paragraph (4) 
of this section, shall be furnished to all persons to 
whom the securities are to be sold at least 48 
hours prior to the mailing of any confirmation of 
sale to such persons, or shall be sent to such per- 
sons under such circumstances that it would nor- 
mally be received by them 48 hours prior to their 
receipt of confirmation of the sale. 


(1) Such Preliminary Offering Circular contains 
substantially the information required by this sec- 
tion to be included in an offering circular, or con- 
tains substantially that information except for the 
omission of information with respect to the offering 
price, underwriting discounts or commissions, dis- 
counts or commissions to dealers, amount of pro- 
ceeds, conversion rates, call prices, or other mat- 
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ters dependent upon the offering price. For issuers 
not subject to the reporting provisions under sec- 
tion 13(a) or 15(d) of the Securities Exchange Act 
of 1934, the disclosure on the outside front cover 
page of the Preliminary Offering Circular should 
include a bona fide estimate of the range of the 
maximum offering price and maximum number of 
shares or other units of securities to be offered or 
should include a bona fide estimate of the princi- 
pal amount of debt securities to be offered. 


(2) The outside front cover page of the Preliminary 
Offering Circular shall bear the caption “Prelimi- 
nary Offering Circular,” the date of its issuance, 
and the following statement which shall run along 
the left hand margin of the page and be printed 
perpendicular to the text, in boldface type at least 
as large as that used generally in the body of such 
offering circular; 


An offering statement pursuant to Regulation A 
relating to these securities has been filed with the 
Securities and Exchange Commission. Information 
contained in this Preliminary Offering Circular is 
subject to completion or amendment. These secu- 
rities may not be sold nor may offers to buy be ac- 
cepted prior to the time an offering circular which 
is not designated as a Preliminary Offering Circu- 
lar is delivered. This Preliminary Offering Circular 
shall not constitute an offer to sell or the solicita- 
tion of an offer to buy nor shall there be any sales 
of these securities in any state in which such offer, 
solicitation or sale would be unlawful prior to regis- 
tration or qualification under the securities laws of 
any state. 


(3) The Preliminary Offering Circular relates to a 
proposed public offering of securities which is to 
be sold by or through one or more underwriters 
who are broker-dealers registered under section 
15 of the Securities Exchange Act of 1934, each of 
whom has furnished a signed Consent and Certifi- 
cation in the form prescribed as a condition to the 
use of such offering circular; 


(4) An offering circular which contains all of the in- 
formation specified in Part Il of the offering state- 
ment and which is not designated as a Preliminary 
Offering Circular is furnished with or prior to deliv- 
ery of the confirmation of sale to any person who 
has been furnished with a Preliminary Offering Cir- 
cular pursuant to this paragraph. 
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6. Section 230.257 is amended by revising the in- 
troductory text and paragraph (a) to read as fol- 
lows: 


§ 230.257 Offerings not in excess of $180,000. 


Except as to issues specified in paragraph (a) of 
§ 230.253 and issues of assessable stock, the of- 
fering circular (offering statementiPart Il) need not 
be filed or used in connection with an offering of 
securities under this regulation if the aggregate of- 
fering price of all securities of the issuer, its prede- 
cessors and affiliates offered or sold without the 
use of such an offering circular does not exceed 
$100,000, computed in accordance with 
§ 230.254, provided the following conditions are 
met: 


(a) In addition to filing Part |—Notification and Part 
lII—Exhibits, there shall be filed as an exhibit five 
copies of a statement setting forth the information 
(other than financial statements) required by Part 
ll— Offering Circular of the offering statement. 


* * * * 


7. Section 230.258 is amended by revising the in- 
troductory text and paragraph (c) to read as fol- 
lows: 


§ 230.258 Sales material to be filed. 


Four copies of each of the following communica- 
tions prepared or authorized by the issuer or any- 
one associated with the issuer, and of its affiliates 
or any principal underwriter for use in connection 
with the offering of any securities under 
§§ 230.251 to 230.265 shall be filed, with the of- 
fice of the Commission with which the offering 
statement is filed, at least five days (exclusive of 
Saturdays, Sundays and holidays) prior to any use 
thereof, or such shorter period as the Commission, 
in its discretion, may authorize: 


* * * 


(c) every letter, circular or other written communi- 
cation proposed to be sent, given or otherwise 
communicated to more than ten persons, except 
an offering circular (offering statement—Part Il) 
filed pursuant to § 230.256(e). 


8. Section 230.259 is revised to read as follows: 
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§ 230.259 Statement required in all offering circu- 
lars. 


There shall be set forth on the cover page of every 
offering circular the following statement in capital 
letters printed in boldface roman type at least as 
large as ten-point modern type and at least two 
points leaded: 


“THE UNITED STATES SECURITIES AND EX- 
CHANGE COMMISSION DOES NOT PASS 
UPON THE MERITS OF OR GIVE ITS APPROV- 
AL TO ANY SECURITIES OFFERED OR THE 
TERMS OF THE OFFERING, NOR DOES IT 
PASS UPON THE ACCURACY OR COMPLETE- 
NESS OF ANY OFFERING CIRCULAR OR 
OTHER SELLING LITERATURE. THESE SECU- 
RITIES ARE OFFERED PURSUANT TO AN EX- 
EMPTION FROM REGISTRATION WITH THE 
COMMISSION; HOWEVER, THE COMMISSION 
HAS NOT MADE AN INDEPENDENT DETERMI- 
NATION THAT THE SECURITIES OFFERED 
HEREUNDER ARE EXEMPT FROM REGISTRA- 
TION.” 


9. Section 230.260 is revised to read as follows: 
§ 230.260 Reports of sales hereunder. 


Within 30 days after the end of each six-month pe- 
riod following the date of the original offering circu- 
lar (offering statement—Part Il) required by 
§ 230.256, or of the statement required by 
§ 230.257, the issuer or other person for whose 
account the securities are offered shall file with 
the Regional Office of the Commission with which 
the offering statement was filed four copies of a 
report on Form 2-A containing the information 
called for by that form. A final report shall be made 
upon completion or termination of the offering and 
may be made prior to the end of the six-month pe- 
riod in which the last sale is made. 


10. Section 230.251 is amended by revising the in- 
troductory text of paragraph (a), and paragraphs 
(a)(2), (a)(4), (b), and (d) to read as follows: 


§ 230.261 Suspension of exemption. 
(a) The Commission may, at any time after the fil- 
ing of an offering statement, enter an order 


temporarily suspending the exemption. It has rea- 
son to believe that * * * 
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(2) The offering statement or any other sales liter- 
ature contains any untrue statement of a material 
fact or omits to state a material fact necessary in 
order to make the statements made, in the light of 
the circumstances under which they are made, not 
misleading; 


* * * * * 


(4) Any event has occurred after the filing of the 
offering statement which would have rendered the 
exemption hereunder unavailable if it had oc- 
curred prior to such filing: 


* * * . * 


(b) Upon the entry of an order under paragraph (a) 
of this section the Commission will promptly give 
notice to the persons on whose behalf the offering 
statement was filed (1) that such order has been 
entered, together with a brief statement of the rea- 
sons for the entry of the order, and (2) that the 
Commission, upon receipt of a written request 
within 30 days after the entry of such order, will, 
within 20 days after the receipt of such request, 
set the matter down for hearing at a place to be 
designated by the Commission. If no hearing is re- 
quested and none is ordered by the Commission, 
the order shall become permanent on the thirtieth 
day after its entry and shall remain in effect unless 
or until it is modified or vacated by the Commis- 
sion. Where a hearing is requested or is ordered 
by the Commisssion, the Commission will, after 
notice of an opportunity for such hearing, either 
vacate the order or enter an order permanently 
suspending the exemption. 


* * * * * 


(d) All notices required by this rule shall be given 
to the person or persons on whose behalf the of- 
fering statement was filed by personal service, 
registered or certified mail or confirmed telegraph- 
ic notice at the addresses of such persons given in 
the offering statement. 


11. Section 230.262 is amended by revising the in- 
troductory text of paragraph (a) to read as follows: 


§ 230.262 Consent to service of process. 


(a) If the issuer, any of its directors or officers, any 
person for whose account any of the securities are 
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to be offered, or any underwriter of the securities 
to be offered, is not a resident of the United 
States, each such non-resident person shall, at 
the time of filing the offering statement required by 
§ 230.255, furnish to the Commission in a form 
prescribed by or acceptable to it, a written irrevo- 
cable consent and power of attorney which— 


12. Section 230.263 is revised to read as follows: 


§ 230.263 Notice of delayed or suspended offer- 
ing and sale. 


If within three business days after the issuer has 
received notice that the Commission has no fur- 
ther comments with respect to the offering state- 
ment a bona fide effort is not made to proceed 
with the offering and sale of the securities pro- 
posed to be offered under this regulation, or if the 
offering or sale of such securities is supended by 
the issuer or any underwriter within 15 days after 
the issuer has received such notice, a notice of the 
delay or suspension, stating the reasons therefor, 
shall be filed by the issuer or underwriter with the 
Regional Office of the Commission with which the 
offering statement was filed, unless such informa- 
tion is set forth in the offering statement. Such no- 
tice shall be sent promptly by telegraph or air mail 
and if sent by telegraph shall be confirmed in writ- 
ing within a reasonable time by the filing of a 
signed copy of the notice. 


13. Section 230.264 is revised to read as follows: 


§ 230.264 Procedure with respect to abandoned 
offering statement. 


When an offering statement under §§ 230.251 to 
230.265, or the latest substantive amendment 
thereto, if any, has been on file with the Commis- 
sion for a period of nine months from its filing date 
and the offering has not commenced, the Commis- 
sion may, in its discretion, proceed in the following 
manner to determine whether such filing has been 
abandoned by the issuer: 


(a) Notice will be sent to the issuer, and to any 
counsel for the issuer named in the offering state- 
ment, by registered or certified mail, return receipt 
requested, addressed to the most recent ad- 
dresses for issuer and issuer's counsel as reflect- 
ed in the offering statement. Such notice will in- 
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form the issuer and issuer's counsel that the 
offering statement or amendments thereto is out of 
date and must be either amended to comply with 
applicable requirements of §§ 230.251 to 230.265 
or be withdrawn within thirty days after the date of 
such notice. 


(b) If the issuer or issuer's counsel fails to respond 
to such notice by filing a substantive amendment 
or withdrawing the offering statement or does not 
furnish a satisfactory explanation as to why the is- 
suer has not done so within thirty days, the Com- 
mission may, where consistent with the public in- 
terest and the protection of investors, enter an 
order declaring the offering statement abandoned. 


(c) When such an order is entered by the Commis- 
sion, the papers comprising the offering statement 
and any amendment thereto will not be removed 
from the files of the Commission but will be plainly 
marked in the following manner: “Declared aban- 
doned by order dated __.” 


PART 239—FORMS PRESCRIBED UNDER THE 
SECURITIES ACT OF 1933 


1. Section 239.90 is revised to read as follows: 
§239.90 Form 1-A, offering statement under Reg- 
ulation A. 


This form shall be used for filing of a notification 
under §230.255 of Regulation A 
(§ §230.251-—230.264 of this chapter). 


2. Section 239.96 is added to read as follows: 


§239.96 Form 7A, optional form of escrow for se- 
curities that are subject to the provisions of Rule 
253(c) of Regulation A (§230.253(c) of this chapter). 


This form is an operational form of escrow for se- 
curities that are subject to the provisions of Rule 
253(c) of Regulation A (§230.253(c) of this chap- 
ter). 


(Copies of Forms 1-A and 7-A are filed as part of 
the original document. Copies of the forms may 
be obtained upon request from the Office of Small 
Business Policy, Division of Corporation Finance, 
U.S. Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549, 
(202)/272-2644.) 
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SECURITIES AND EXCHANGE COMMISSION 
Washington, D.C., 20549 


REGULATION A OFFERING STATEMENT 


Under the Securities Act of 1933 





(Exact name of issuer as specified in charter) 





(Address of principal executive offices) 





(Address of principal place of business or 
intended principal place of business) 





s (Name and address of agent for service) 





(State or other jurisdiction 
of incorporation) 


(Date of incorporation 
or organization) 





(Standard industrial 
classification code 
number) * 


GENERAL INSTRUCTIONS 
A. Rule as to Use of the Offering Statement 


(a) This form is to be used for securities offerings 
made pursuant to Regulation A [17 CFR 
§§230.251 et seq.] under the Securities Act of 
1933. Attention is directed to the rules applicable 
to offerings made pursuant to Regulation A which 
describe, among other things, the kinds of securi- 
ties that may be sold, those issuers which may 
utilize Regulation A, and the amount of securities 
that may be exempted thereunder. 


(b) Issuers utilizing Regulation A shall prepare an 
offering statement. All issuers shall provide the in- 





*If, at the time of filing, the issuer is unable to sup- 
ply its standard industrial classification code num- 
ber or its IRS employer !.D. number, such informa- 
tion may be omitted and supplied by amendment 
prior to the commencement of the offering. 
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(IRS employer !.D. number) * 


formation which is called for by Part |—Notification 
and Part IlIl—Exhibits, of the offering statement. 
Depending on the type of issuer, the kind of secu- 
rities being issued, and the nature of the transac- 
tion in which the securities are being issued, issu- 
ers will be required to provide information required 
by the appropriate items of Part II— Offering Cir- 
cular of the offering statement. 


B. Preparation of Offering Statement 
(a) Part |—Notification 


Part | of the offering statement shall contain the 
numbers and captions of the items in Part | of the 
offering statement, but the text of the items may 
be omitted provided the answers are so prepared 
to indicate to the reader the coverage of the items 
without the necessity of referring to the text of the 
items or the instructions thereto. 


(b) Part 1|—Offering Circular 
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Part Il of the offering statement shall contain the 
information called for by items 1 through and 
including 13 which are applicable to the issuer 
pursuant to General Instruction B(b), except that 
no reference need be made to inapplicable items 
and negative answers to any item may be omitted. 
Information provided in the offering circular should 
be presented in textual form rather than pre- 
senting item-by-item answers. The text of the 
items should be omitted from the offering circular. 


The information required in the offering circular 
need not follow the order of the items or other re- 
quirements in Part Il. Such information shall not, 
however, be set forth in such fashion as to ob- 
scure any of the required information or any infor- 
mation necessary to keep the required information 
from being incomplete or misleading. Where an 
item requires information to be given in tabular 
form it shall be given in substantially the tabular 
form specified in the item. All information con- 
tained in the offering circular shall be set forth 
under appropriate captions or headings reason- 
ably indicative of the principal subject matter set 
forth thereunder. Except as to financial statements 
and other tabular data, all information set forth in 
the offering circular shall be divided into reasona- 
bly short paragraphs or sections. 


Unless indicated otherwise, information set forth in 
any part of the offering circular need not be re- 
peated elsewhere in the offering circular. Where 
necessary or desirable to call attentoin to informa- 
tion contained elsewhere in the offering circular, 
this may be done by an appropriate cross- 
reference. 


(c) Part II|—Exhibits 


Part Ill of the offering statement shall include the 
index to exhibits and all exhibits required by that 
part. The text of the items in Part Ill need not be 
repeated in Part Ill provided the index clearly 
identifies each exhibit and the exhibits are in read- 
able form. 


(d) Printing 


The offering statement may be printed, mimeo- 
graphed, lithographed, or typewritten or prepared 
by any similar process which will result in clearly 
legible copies. 
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C. Documents Comprising the Offering Statement 


The offering statement shall consist of the cover 
page, Part |—Notification, Part II— Offering Circu- 
lar Part III—Exhibits, the required signatures, and 
any other information or documents which are re- 
quired or which the issuer may file as a part of the 
offering statement. 


Each part of the offering statement may be 
amended independent of the other parts of the of- 
fering statement. Each amendment should indi- 
cate which part(s) is being amended. An amend- 
ment to any part will, however, necessitate the 
filing of a new signature page. 


D. Supplemental Information 


Supplemental information submitted pursuant to 
any item in Part |—Notification, Part !I—Offering 
Circular, or Part III—Exhibits of the offering state- 
ment will be returned to the person who submitted 
it provided a request for its return is made at the 
time such information is submitted to the Commis- 
sion and provided further that return of such infor- 
mation is consistent with the protection of inves- 
tors and the provisions of the Freedom of 
Information Act [5 U.S.C. 552]. In addition, issuers 
may request confidential treatment of supplemen- 
tal information submitted to the Commission [17 
CFR 200.83]. 


The following is presented as a brief checklist for 
complying with the supplemental informational re- 
quirements of Regulation A. The issuer shall refer 
to the text of the item for a full description of the 
requirements. 


The issuer shall supplementally furnish the Com- 
mission: 


(1) A statement as to whether or not the amount of 
compensation to be allowed or paid to the under- 
writer has been cleared with NASD (Part Il, Item 2, 
instruction 3). 


(2) Any engineering, management or similar re- 
port, or a statement as to the absence thereof 
(Part Il, Item 6(a)(3)(b)). 


(3) Under special circumstances, a letter 
describing the nature and amount of any adjust- 


? 
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ments other than normal recurring adjustments 
(Part Il, Item 13(b)). 


(4) Written advice, when shares are placed in es- 
crow, that none of the deposited shares or inter- 


ests therein have been transferred (Form 7-A, 
paragraph 4). 


The staff may under appropriate circumstances re- 
quest additional supplemental information where 


necessary to a more complete understanding of 
the offering statement. 


PART I—NOTIFICATION 
Item 1. Significant Parties 


(a) List the full name and business and residential 
addresses for (1)—(3) below. List the full name and 
business address for (4)-(13) below: 


(1) the issuer’s directors; 
(2) the issuer’s officers; 
(3) the issuer's general partners; 


(4) record owners of 10 percent or more of any 
class of the issuer’s equity securities or any other 
person who has or shares the right to vote or di- 
rect the voting of such securities; 


(5) promoters currently connected with the issuer; 
(6) predecessors of the issuer; 
(7) affiliates of the issuer; 


(8) counsel to the issuer in connection with the 
proposed offering; 


(9) each managing underwriter in connection with 
the proposed offering; 


(10) the underwriter’s directors; 
(11) the underwriters officers; 
(12) the underwriter’s general partners; 


(13) counsel to the underwriter. 
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Item 2. Application of Rule 252(c)-(e) 


(a) State whether any of the individuals or entities 
identified pursuant to Item 1 are subject to any dis- 
ability described in Rule 252(c)-(e). 


(b) If any such individual or entity is subject to the 
provisions of Rule 252: (1) provide a full descrip- 
tion including pertinent names, dates and other 
details; and 


(2) state whether or not an application has been 
made pursuant to Rule 252(f) for a waiver of the 
applicable provisions of Rule 252 and whether 
such application has been granted or denied. 


Item 3. Application of Rule 253(a) and (b) 


State whether or not the issuer is subject to the 
provisions of Rule 253(a) or (b). 


Item 4. Jurisdictions in which Securities are to be 
Offered 


(a) List the jurisdictions in which the securities are 
to be offered by underwriters, dealers or salesper- 
sons. 


(b) List the jurisdictions in which the securities are 
to be offered other than by underwriters, dealers 
or salesmen and state the method by which such 
securities are to be offered. 


(c) If the offering or any part thereof is to be made 
by use of the facilities of any securities exchange, 
identify the exchange. 


(d) If the issuer is subject to Rule 253(b), state the 
Province(s) in which the securities have been or 
will be qualified or made eligible for offering. 


Instruction: In the event an offering is to be made 
in jurisdictions or on exchanges not previously 
identified pursuant to this item, an amendment to 
the offering statement should be filed which 
identifies the new jurisdictions and exchanges. 


Item 5. Unregistered Securities Issued or Sold 
Within One Year 


(a) As to any unregistered securities issued by the 
issuer or any of its predecessors or affiliated issu- 
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ers within one year prior to the filing of this notifi- 
cation, state: 


(1) the name of such issuer; 
(2) the title and amount of securities issued; 


(3) the aggregate offering price or other consider- 
ation for which they were issued and the basis for 
computing the amount thereof; 


(4) the names of the persons or the identity of the 
class of persons to whom the securities were 
issued. 


Instruction: In responding to this subsection, issu- 
ers should consider the effect of the grant or exer- 
cise of options, warrants, or rights with regard to 
the issuer's securities. 


(b) As to any unregistered securities of the issuer 
or any of its predecessors or affiliated issuers 
which were sold within one year prior to the filing 
of this notification by or for the account of any per- 
son who at the time was a director, officer, promo- 
ter or principal security holder of the issuer of such 
securities, or was an underwriter of any securities 
of suck issuer, furnish the information specified in 
1 through 4 of paragraph (a). 


(c) Indicate the section of the Act or rule or regula- 
tion of the Commission under which exemption 
from registration was claimed with respect to such 
securities and state briefly the facts relied upon for 
the exemption. 


Item 6. Other Present or Proposed Offerings 


State whether or not the issuer or any of its affili- 
ated issuers is currently offering or currently con- 
templates the offering of any securities in the 
United States or Canada in addition to those cov- 
ered by this notification. If so, describe fully the 
present or proposed offering. 


Item 7. Marketing Arrangements 


(a) Briefly describe any arrangement known to the 
issuer or to any person named in answer to Item 
4(d) or 10(a) of Part Il made for any of the follow- 
ing purposes: 
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(1) To limit or restrict the sale of other securities of 
the same class as those to be offered for the peri- 
od of distribution. 


(2) To stabilize the market for any of the securities 
to be offered. 


(3) For withholding commissions, or otherwise to 
hold each underwriter or dealer responsible for the 
distribution of his participation. 


(b) Identify any principal underwriter that intends 
to confirm sales to any accounts over which it ex- 
ercises discretionary authority and include an esti- 
mate of the amount of securities so intended to be 
confirmed. 


Instructions: 1. If the information required by sub- 
section (b) is not available at the time the offering 
statement is filed, an amendment to Part 
I—Notification, including such information, should 
be made prior to the commencement of the offer- 
ing. 


2. If the answer to this item is contained in an ex- 
hibit, the item may be answered by a cross- 
reference to the relevant paragraphs of the exhibit. 


Item 8. Relationship with Issuer of Experts Named 
in Offering Statement 


lf any expert named in the offering statement as 
having prepared or certified any part thereof was 
employed for such purpose on a contingent basis 
or, at the time of such preparation or certification 
or at any time thereafter, had a material interest in 
the registrant or any of its parents or subsidiaries 
or was connected with the registrant or any of its 
subsidiaries as a promoter, underwriter, voting 
trustee, director, officer or employee furnish a brief 
statement of the nature of such contingent basis, 
interest or connection. 


PART II—OFFERING CIRCULAR 
Item 1. Cover Page 


The cover page of the offering circular shall in- 
clude the following information: 


(a) Name of the issuer; 
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(b) The mailing address of the issuer's principal 
executive offices including the zip code and the is- 
suer’s telephone number; 

(c) Date of the offering circular; 


(d) Description and amount of securities offered 
(Note: this description should include, for exam- 
ple, appropriate disclosure of redemption and con- 
version features of debt securities); 

(e) The statement required by Rule 259; 

(f) The table(s) required by Item 2; 


(g) The name of the underwriter or underwriters; 


(h) Any materials required by the law of any state 
in which the securities are to be offered; 


(i) If applicable, identification of material risks in 
connection with the purchase of securities; and 


(j) Approximate date of commencement of pro- 
posed sale to the public. 


Instruction: Where the name of the registrant is 
the same as the name of another well-known com- 
pany or indicates a line of business in which the 
registrant is not engaged or is engaged to only a 
limited extent, a statement should be furnished to 
that effect. In some circumstances, however, dis- 
closure may not be sufficient, and a change of 
name may be the only way to cure its misleading 
character. 


Item 2. Distribution Spread 


(a) The information called for by the following 
table shall be given, in substantially the tabular 
form indicated, on the outside front cover page of 
the offering circular as to all securities being 
offered (estimate, if necessary). 





to public 


Proceeds to issuer 


Under writing dis- 
counts 


and commissions or other persons 





Per unit 





Total 














lf the securities are to be offered on a best efforts 
basis the cover page should set forth the termina- 
tion date, if any, of the offering, any minimum re- 
quired sale and any arrangements to place the 
funds received in an escrow, trust, or similar ar- 


rangement. The following tabular presentation of 
the total maximum and minimum securities to be 
offered should be combined with the table required 
above: 





Price to 
Public 


Proceeds to 
issuer or 
other persons 


Underwriting 
discounts and 
commissions 





Total Minimum 
Total Maximum 











Instructions: 1. The term “commissions” shall in- 
clude all cash, securities, contracts, or anything 
else of value, paid, to be set aside, disposed of, or 
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understandings with or for the benefit of any other 
persons in which any underwriter is interested, 
made in connection with the sale of such security. 
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2. Only commissions paid by the issuer in cash 
are to be indicated in the table. Commissions paid 
by other persons or any form of non-cash compen- 
sation shall be briefly identified in a note to the 
table with a cross-reference to a more complete 
description elsewhere in the offering circular. 


3. Prior to the commencement of sales pursuant to 
Regulation A, the issuer shall inform the Commis- 
sioner whether or not the amount of compensation 
to be allowed or paid to the underwriters, as de- 
scribed in the offering statement, has been 
cleared with the National Association of Securities 
Dealers, Inc. 


4. If the securities are not to be offered for cash, 
state the basis upon which the offering is to be 
made. 


5. If it is impracticable to state the price to the pub- 
lic, the method by which it is to be determined 
shall be explained. 


(b) Any finder’s fees or similar payments shall be 
disclosed on the cover page with a reference to a 
more complete discussion in the offering circular. 
Such disclosure should identify the finder, the na- 


ture of the services rendered and the nature of any 
relationship between the finder and the issuer, its 
officers, directors, promoters, principal stockhold- 
ers and underwriters (including any affiliates 
thereof). 


(c) The amount of the expenses of the offering 
borne by the issuer, including underwriting ex- 
penses to be borne by the issuer, should be dis- 
closed in a footnote to the table. 


Item 3. Summary Information, Risk Factors and 
Dilution 


(a) Where appropriate to a clear understanding by 
investors, there should be set forth in the forepart 
of the offering circular, under an appropriate cap- 
tion, a carefully organized series of short, concise 
paragraphs, summarizing the principal factors 
which make the offering one of high risk or specu- 
lative. Note: These factors may be due to such 
matters as an absence of an operating history of 
the issuer, an absence of profitable operations in 
recent periods, an erratic financial history, the fi- 
nancial position of the issuer, the nature of the 
business in which the issuer is engaged or pro- 
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poses to engage, conflicts of interest with man- 
agement, reliance on the efforts of a single individ- 
ual, or the method of determining the market price 
where no market currently exists. Issuers should 
avoid generalized statements and include only 
those factors which are unique to the issuer. 


(b) Where there is material disparity between the 
public offering price and the effective cash cost to 
officers, directors, promoters and affiliated per- 
sons for shares acquired by them in a transaction 
during the past three years, or which they have a 
right to acquire, there should be included a com- 
parison of the public contribution under the pro- 
posed public offering and the effective cash contri- 
bution of such persons. In such cases, and in 
other instances where the extent of dilution makes 
it appropriate, the following shall be given: (1) the 
net tangible book value per share before and after 
the distribution; (2) the amount of the increase in 
such net tangible book value per share attributable 
to the cash payment made by purchasers of the 
shares being offered; and (3) the amount of the 
immediate dilution from the public offering price 
which will be absorbed by such purchasers. 


Item 4. Plan of Distribution 


(a) If the securities are to be offered through un- 
derwriters, give the names of the principal under- 
writers, and state the respective amounts 
underwritten. Identify each such underwriter hav- 
ing a material relationship to the issuer and state 
the nature of the relationship. State briefly the na- 
ture of the underwriters’ obligation to take the se- 
curities. 


(b) State briefly the discounts and commissions to 
be allowed or paid to dealers, including all cash, 
securities, contracts or other consideration to be 
received by any dealer in connection with the sale 
of the securities. 


(c) Outline briefly the plan of distribution of any se- 
curities being issued which are to be offered 
through the selling efforts of brokers or dealers or 
otherwise than through underwriters. 


(d) If any of the securities are to be offered for the 
account of security holders, indicate on the cover 
page the total amount to be offered for their ac- 
count and include a cross-reference to a fuller 
discussion elsewhere in the offering circular. Such 
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discussion should identify each selling security 
holder, state the amount owned by him, the 
amount offered for his account and the amount to 
be owned after the offering. 


(e)(1) Describe any arrangements for the return of 
funds to subscribers if all of the securities to be 
offered are not sold; if there are no such arrange- 
ments, so state. 


(2) If there will be a material delay in the payment 
of the proceeds of the offering by the underwriter 
to the issuer, the salient provisions in this regard 
and the effects on the issuer should be stated. 


Instruction: Attention is directed to the provisions 
of Rules 10b-9 [17 CFR §240.10b-9] and 15c2-4 
[17 CFR §240.15c2-4] under the Securities Ex- 
change Act of 1934. These rules outline, among 
other things, antifraud provisions concerning the 
return of funds to subscribers and the transmis- 
sion of proceeds of an cffering to a seller. 


Item 5. Use of Proceeds to Issuer 


State the principal purposes for which the net pro- 
ceeds to the issuer from the securities to be 
offered are intended to be used, and the approxi- 
mate amount intended to be used for each such 
purpose. 


Instructions. 1. If any substantial portion of the 
proceeds has not been allocated for particular pur- 
poses, a statement to that effect shall be made to- 
gether with a statement of the amount of proceeds 
not so allocated and how the registrant expects to 
employ such funds not so allocated. 


2. Include a statement as to the use of the actual 
proceeds if they are not sufficient to accomplish 
the purposes set forth and the order of priority in 
which they will be applied. However, such state- 
ment need not be made if the underwriting ar- 
rangements are such that, if any securities are 
sold to the public, it can be reasonably expected 
that the actual proceeds of the issue will not be 
substantially less than the estimated aggregate 
proceeds to the issuer as shown under Item 2. 


3. If any material amounts of other funds are to be 
used in conjunction with the proceeds, state the 
amounts and sources of such other funds. 
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4. If any material part of the proceeds is to be 
used to discharge indebtedness, describe the 
terms of such indebtedness. If the indebtedness to 
be discharged was incurred within one year, de- 
scribe the use of the proceeds of such indebted- 
ness. 


5. If any material amount of the proceeds is to be 
used to acquire assets, otherwise than in the ordi- 
nary course of business, briefly describe and state 
the cost of the assets. If the assets are to be ac- 
quired from affiliates of the issuer or their associ- 
ates, give the names of the persons from whom 
they are to be acquired and set forth the principle 
followed in determining the cost to the issuer. 


6. The issuer may reserve the right to change the 
use of proceeds provided that such reservation is 
due to certain contingencies which are adequately 
disclosed. 


Item 6. Description of Business 
(a) Narrative description of business. 


(1) Describe the business done and intended to be 
done by the issuer and its subsidiaries and the 
general development of the business during the 
past five years or such shorter period as the issuer 
may have been in business. Such description 
should include, but not be limited to, a discussion 
of the following factors if such factors are material 
to an understanding of the issuer's business: 


(a) The principal products produced and services 
rendered and the principal markets for and method 
of distribution of such products and services. 


(b) The status of a product or service if the issuer 
has made public information about a new product 
or service which would require the investment of a 
material amount of the assets of the issuer or is 
otherwise material. 


(c) The estimated amount spent during each of the 
last two fiscal years on company-sponsored re- 
search and development activities determined in 
accordance with generally accepted accounting 
principles. In addition, state the estimated dollar 
amount spent during each of such years on mate- 
rial customer-sponsored research activities 
relating to the development of new products, serv- 
ices or techniques or the improvement of existing 
products, services or techniques. 
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(d) The number of persons employed by the issu- 
er, indicating the number employed full time. 


(e) The material affects that compliance with Fed- 
eral, State and local provisions which have been 
enacted or adopted regulating the discharge of 
materials into the environment, or otherwise 
relating to the protection of the environment, may 
have upon the capital expenditures, earnings and 
competitive position of the issuer and its subsidi- 
aries. The issuer shall disclose any material esti- 
mated capital expenditures for environment con- 
trol facilities for the remainder of its current fiscal 
year and for such further periods as the issuer 
may deem material. 


(2) The issuer should also describe those distinc- 
tive or special characteristics of the issuer’s oper- 
ation or industry which may have a material impact 
upon the issuer’s future financial performance. Ex- 
amples of factors which might be discussed in- 
clude dependence on one or a few major custom- 
ers or suppliers (including suppliers of raw 
materials or financing), existing or probable gov- 
ernmental regulation, material terms of and/or ex- 
piration of material labor contracts or patents, 
trademarks, licenses, franchises, concessions or 
royalty agreements, unusual competitive condi- 
tions in the industry, cyclicality of the industry and 
anticipated raw material or energy shortages to 
the extent management may not be able to secure 
a continuing source of supply. 


(3) The following requirement in subparagraph (a) 
applies only to issuers (including predecessors) 
which have not received revenue from operations 
during each of the three fiscal years immediately 
prior to the filing of the offering statement. 


(a) Describe, if formulated, the issuer’s plan of op- 
eration for the twelve months following the com- 
mencement of the proposed offering. If such infor- 
mation is not available, the reasons for its 
unavailability shall be stated. Disclosure relating to 
any plan should include, among other things, a 
statement indicating whether, in the issuer's opin- 
ion, the proceeds from the offering will satisfy its 
cash requirements and whether, in the next six 
months, it will be necessary to raise additional 
funds. 


(b) Any engineering, management or similar re- 
ports which have been prepared or provided for 
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external use by the issuer or by a principal under- 
writer in connection with the proposed offering 
should be furnished to the Commission at the time 
of filing the offering statement or as soon as prac- 
ticable thereafter. There should also be furnished 
at the same time a statement as to the actual or 
proposed use and distribution of such report or 
memorandum. Such statement should identify 
each class of persons who have received or will 
receive the report or memorandum, and state the 
number of copies distributed to each such class. If 
no such report or memorandum has been pre- 
pared, the Division should be so informed in writ- 
ing at the time the report or memorandum would 
otherwise have been submitted. 


(b) Segment Data. If the issuer is required to in- 
clude segment information in its financial state- 
ments an appropriate cross-reference shall be in- 
cluded in the description of business. 


Item 7. Description of Property 


State briefly the location and general character of 
the principal plants, and other materially important 
physical properties of the issuer and its subsidiar- 
ies. If any such property is not held in fee or is 
held subject to any major encumbrance, so state 
and briefly describe how held. 


Instruction. What is required is information essen- 
tial to an investor's appraisal of the securities 
being offered. Such information should be fur- 
nished as will reasonably inform investors as to 
the suitability, adequacy, productive capacity and 
extent of utilization of the facilities used in the en- 
terprise. Detailed descriptions of the physical 
characteristics of individual properties or legal de- 
scriptions by metes and bounds are not required 
and should not be given. 


Item 8. Directors, Executive Officers and Signifi- 
cant Employees 


(a) List the names and ages of each of the follow- 
ing persons stating his term of office and any peri- 
ods during which he has served as such and brief- 
ly describe any arrangement or understanding 
between him and any other person(s) (naming 
such person(s) ) pursuant to which he was or is to 
be selected to his office or position: 


(1) Directors; 
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(2) persons nominated or chosen to become direc- 
tors; 


(3) executive officers; 
(4) persons chosen to become executive officers; 
(5) significant employees. 


Instructions. 1. No nominee or person chosen to 
become a director or person chosen to be an ex- 
ecutive officer who has not consented to act as 
such should be named in response to this item. 


2. The term “executive officer’ means the presi- 
dent, secretary, treasurer, any vice-president in 
charge of a principal business function (such as 
sales, administration, or finance) and any other 
person who performs similar policy making func- 
tions for the issuer. 


3. The term “significant employee” means per- 
sons such as production managers, sales mana- 
gers, or research scientists, who are not executive 
officers, but who make or are expected to make 
significant contributions to the business of the is- 
suer. 


(b) Family relationships. State the nature of any 
family relationship between any director, executive 
officer, person nominated or chosen by the issuer 
to become a director or executive officer or any 
significant employee. 


Instruction. The term “family relationship” means 
any relationship by blood, marriage, or adoption, 
not more remote than first cousin. 


(c) Business experience. Give a brief account of 
the business experience during the past five years 
of each director, person nominated or chosen to 
become a director or executive officer, and each 
significant employee, including his principal occu- 
pations and employment during that period and 


Name of individual or . 
identity of group 


Capacities in which remun- 
eration was received 


the name and principal business of any corpora- 
tion or other organization in which such occupa- 
tions and employment were carried on. When an 
executive officer or significant employee has been 
employed by the issuer for less than five years, a 
brief explanation should be included as to the na- 
ture of the responsibilities undertaken by the indi- 
vidual in prior positions to provide adequate dis- 
closure of his prior business experience. What is 
required is information relating to the level of his 
professional competence which may include, de- 
pending upon the circumstances, such specific in- 
formation as the size of the operation supervised. 


(d) Involvement in certain legal proceedings. De- 
scribe any of the following events which occurred 
during the past five years and which are material 
to an evaluation of the ability or integrity of any di- 
rector, person nominated to become a director or 
executive officer of the issuer. 


(1) A petition under the Bankruptcy Act or any 
State insolvency law was filed by or against, or a 
receiver, fiscal agent or similar officer was ap- 
pointed by a court for the business or property of 
such person, or any partnership in which he was 
general partner at or within 2 years before the time 
of such filing, or any corporation or business asso- 
ciation of which he was an executive officer at or 
within two years before the time of such filing; 


(2) Such person was convicted in a criminal pro- 
ceeding (excluding traffic violations and other 
minor offenses). 


Item 9. Remuneration of Directors and Officers 


(a) Furnish, in substantially the tabular form indi- 
cated, the aggregate annual remuneration of each 
of the three highest paid persons who are officers 
or directors of the issuer and all officers and direc- 
tors as a group during the issuer's last fiscal year. 
State the number of persons in the group referred 
to above without naming them. 


Aggregate 
Remuneration 


Instruction: 1. In case of remuneration paid or to 


ble to determine the cash value thereof, state in a 
be paid otherwise than in cash, if it is impractica- 


note to the table the nature and amount thereof. 
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2. This item is to be answered on an accrual basis 
if practicable; if not so answered, state the basis 
used. 


(b) Briefly describe all remuneration payments 
proposed to be made in the future pursuant to any 
ongoing plan or arrangement to the individuals 
and group specified in Item 9(a). The description 
should include a summary of how each plan oper- 
ates, any performance formula or measure in ef- 
fect (or the criteria used to determine payment 
amounts), the time periods over which the meas- 
urement of benefits will be determined, payment 
schedules, and any recent material amendments 
to the plan. Information need not be furnished with 
respect to any group life, health, hospitalization, or 
medical reimbursement plans which do not dis- 
criminate in scope, terms or operation in favor of 
officers or directors of the registrant and which are 
available generally to all salaried employees. 


(1) (2) 
Title of class Name and address 
of owner 


(3), 


SSS — 


Instruction: Column (4) need not be responded to 
if the information would be the same as that ap- 
pearing under column (3). 


(b) If, to the knowledge of the issuer, any other 
person holds or shares the power to vote or direct 
the voting of securities described pursuant to sub- 
section (a) above, appropriate disclosure should 
be made. In addition, if any person other than 
those named pursuant to subsection (a) holds or 
shares the power to vote 10% or more of the issu- 
er's voting securities, the information required by 


Item 10. Security Ownership of Management and 
Certain Security-Holders 


(a) Voting securities and principal holders thereof. 


Furnish the following information, in substantially 
the tabular form indicated, with respect to voting 
securities held of record by: 


(1) each of the three highest paid persons who are 
officers and directors of the issuer; Note—In the 
event none of the issuer’s officers or directors 
have received a salary in the past twelve months, 
this item should be responded to for every officer 
and director; 


(2) all officers and directors as a group; 


(3) each shareholder who owns more than 10% of 
any class of the issuer’s securities, including those 
shares subject to oustanding options. 





Amount owned 
before the 
offering 


(4) (5) 
Amount owned Percent 
after the of class 
offering 





the table should be provided with respect to such 
person. 


(c) Non-voting securities and principal holders 
thereof. Furnish the same information as required 
in subsection (a) above with respect to securities 
that are not entitled to vote. 


(d) Options, warrants and rights. Furnish the infor- 
mation required by the table as to options, war- 
rants or rights to purchase securities from the is- 
suer or any of its subsidiaries held by each of the 
individuals and group referred to in subsection (a) 
above: 








Title and amount 
of securities called 
for by options, 


Name of holder warrants or rights 


Date of 


Exercise price exercise 





Instruction: Where the total market value of securi- 
ties called for by all outstanding options, warrants 
or rights does not exceed $10,000 for any officer, 
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director, or principal shareholder named in answer 
to this item, or $50,000 for all officers and direc- 
tors as a group, this item need not be answered 
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with respect to options, warrants or rights held by 
such person or group. If the issuer cannot ascer- 
tain the market value of its securities, the offering 
price may be used for purposes of this subsection. 
lf, as is the case with offerings of debt securities, 
the offering price cannot be determined at the time 
of filing the offering statement, the issuer may util- 
ize any reasonable method of valuation. 


(e) List all parents of the issuer, showing the basis 
of control and as to each parent the percentage of 
voting securities owned or other basis of control 
by its immediate parent, if any. 


Item 11. Interest of Management and Others in 
Certain Transactions 


Describe briefly any transactions during the previ- 
ous two years or any presently proposed transac- 
tions, to which the issuer or any of its subsidiaries 
was or is to be a party, in which any of the follow- 
ing persons had or is to have a direct or indirect 
material interest, naming such person and stating 
his relationship to the issuer, the nature of his in- 
terest in the transaction and, where practicable, 
the amount of such interest; 


(1) Any director or officer of the issuer; 
(2) Any nominee for election as a director; 


(3) Any principal security holder named in answer 
to Item 10(a); 


(4) If the issuer was incorporated or organized 
within the past three years, any promoter of the is- 
suer; 


(5) Any relative or spouse of any of the foregoing 
persons, or any relative of such spouse, who has 
the same house as such person or who is a direc- 
tor or officer of any parent or subsidiary of the is- 
suer. 


Instruction: 1. No information need be given in an- 
swer to this item as to any transaction where: 


(a) The rates of charges involved in the transac- 
tion are determined by competitive bids, or the 
transaction involves the rendering of services as a 
common or contract carrier, or public utility, at 
rates or charges fixed in comformity with law or 
governmental authority; 
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(b) The transaction involves services as a bank 
depositary of funds, transfer agent, registrar, trust- 
ee under a trust indenture, or similar services; 


(c) The amount involved in the transaction or a 
series of similar transactions, including all periodic 
installments in the case if any lease or other 
agreement providing for periodic payments or in- 
stallations does not exceed $50,000; or 


(d) The interest of the specified person arises 
solely from the ownership of securities of the issu- 
er and the specified person receives no extra or 
special benefit not shared on a pro-rata basis by 
all of the holders of securities of the class. 


2. It should be noted that this Item calls for disclo- 
sure of indirect as well as direct material interests 
in transactions. A person who has a position or re- 
lationship with a firm, corporation, or other entity 
which engages in a transaction with the issuer or 
its subsidiaries may have an indirect interest in 
such transaction by reason of such position or re- 
lationship. However, a person shall be deemed not 
to have a material indirect interest in a transaction 
within the meaning of this Item where: 


(a) The interest arises only (i) from such person’s 
position as a director of another corporation or or- 
ganization (other than a partnership) which is a 
party to the transaction, or (ii) from the direct or in- 
direct ownership by such person and all other per- 
sons specified in subparagraphs state (1) through 
(5) above, in the aggregate, of less than a 10 per- 
cent equity interest in another person (other than a 
partnership) which is a party to the transaction, or 
(iii) from both such position and ownership; 


(b) the interest arises only from such person’s po- 
sition as a limited partner in a partnership in which 
he and all other persons specified in (1) through (5) 
above had an interest of less than 10 percent; or 


(c) the interest of such person arises solely from 
the holding of an equity interest (including a limit- 
ed partnership interest but excluding a general 
partnership interest) or a creditor interest in anoth- 
er person which is a party to the transaction with 
the issuer or any of its subsidiaries and the trans- 
action is not material to such other person. 


3. Include the name of each person whose interest 
in any transaction is described and the nature of 
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the relationships by reason of which such interest 
is required to be described. The amount of the in- 
terest of any specified person shall be computed 
without regard to the amount of the profit or loss 
involved in the transaction. Where it is not practi- 
cable to state the approximate amount of the inter- 
est, the approximate amount involved in the trans- 
action shall be disclosed. 


4. Information should be included as to any mate- 
rial underwriting discounts and commissions upon 
the sale of securities by the issuer where any of 
the specified persons was or is to be a principal 
underwriter or is a controlling person, or member, 
of a firm which was or is to be a principal under- 
writer. Information need not be given concerning 
ordinary management fees paid by underwriters to 
a managing underwriter pursuant to an agreement 
among underwriters the parties to which do not in- 
clude the issuer or its subsidiaries. 


5. As to any transaction involving the purchase or 
sales of assets by or to any issuer or any subsidi- 
ary, otherwise than in the ordinary course of busi- 
ness, state the cost of the assets to the purchaser 
and, if acquired by the seller within two years prior 
to the transaction, the cost thereof to the seller. 


6. Information shall be furnished in answer to this 
item with respect to transactions not excluded 
above which involve remuneration from the issuer 
or its subsidiaries, directly or indirectly, to any of 
the specified persons for services in any capacity 
unless the interest of such persons arises solely 
from the ownership of individually and in the ag- 
gregate of less tan 10 percent of any class of equi- 
ty securities of another corporation furnishing the 
services to the issuer or its subsidiaries. 


Item 12. Securities Being Offered 


(a) If capital stock is being offered, state the title of 
the class and furnish the following information: 


(1) Outline briefly: (i) dividend rights; (ii) voting 
rights; (iii) liquidation rights; (iv) preemptive rights; 
(v) conversion rights; (vi) redemption provisions; 
(vii) sinking fund provisions; and (viii) liability to 
further calls or to assessment by the issuer. 


(2) Briefly describe potential liabilities imposed on 
shareholders under state statues or foreign law, 
e.g., to laborers, servants or employees of the reg- 
istrant, unless such disclosure would be immateri- 
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al because the financial resources of the registrant 
are such as to make it unlikely that the liability wil 
ever be imposed. 


(b) If debt securities are being offered, outline 
briefly the following: 


(1) Provisions with respect to interest, conversion, 
maturity, redemption, amortization, sinking fund or 
retirement. 


(2) Provisions with respect to the kind and priority 
of any lien securing the issue, together with a brief 
identification of the principal properties subject to 
such lien. 


(3) Provisions restricting the declaration of divi- 
dends or requiring the maintenance of any ratio of 
assets, the creation or maintenance of reserves or 
the maintenance of properties. 


(4) Provisions permitting or restricting the issu- 
ance of additional securities, the withdrawal of 
cash deposited against such issuance, the 
incurring of additional debt, the release or substi- 
tution of assets securing the issue, the modifica- 


tion of the terms of the security, and similar provi- 
sions 


Instruction: In the case of secured debt there 
should be stated (i) the approximate amount of 
unbonded property available for use against the 
issuance of bonds, as of the most recent practica- 
ble date, and (ii) whether the securities being 
issued are to be issued against such property, 
against the deposit of cash, or otherwise. 


(c) If securities described are to be offered pursu- 
ant to warrants, rights, or convertible securities, 
state briefly: 


(1) the amount of securities called for by such war- 
rants, convertible securities or rights; 


(2) the period during which and the price at which 
the warrants, convertible securities or rights are 
exercisable; 


(3) the amounts of warrants, convertible securities 
or rights outstanding; and 


(4) any other material terms of such securities. 
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(d) In the case of any other kind of securities, ap- 
propriate information of a comparable character. 


Item 13. Financial Statements 


Furnish the following financial statements of the 
issuer, or of the issuer and its predecessors, pre- 
pared in accordance with generally accepted ac- 
counting principles and practices in the United 
States or, in the case of a Canadian company, a 
reconciliation to such shall U.S. GAAP shall be 
filed as part of the financial statements. The state- 
ments required for the issuer’s latest fiscal year 
shall be certified by an independent public ac- 
countant or certified public accountant in accord- 
ance with Regulation S-X if the issuer has filed or 
is required to file with the Commission certified fi- 
nancial statements for such fiscal year; the state- 
ments filed for the period or periods preceding 
such latest year need not be certified. If audited fi- 
nancial statements are filed by an issuer which is 
not subject to the reporting requirements of Sec- 
tions 13 or 15(d) of the Securities Exchange Act of 
1934 such audited financial statements need not 
comply with the requirements of Regulation S-X; 
except the qualifications and reports of an inde- 
pendent accountant shall comply with the require- 
ments of Article 2 of Regulation S-X. 


(a) A balance sheet shall be furnished as of a date 
within 90 days prior to the filing of an offering 
statement or such longer period of time, not ex- 
ceeding six months, as the Commission may per- 
mit at the written request of the issuer upon a 
showing of good cause therefor. For filings made 
after 90 days subsequent to the end of the issuer's 
most recent fiscal year the filings shall include a 
balance sheet as of the end of such recent fiscal 
year. 


(b) Statements of income, statements of changes 
in financial condition, and statements of other 
stockholders’ equity for each of the two fiscal 
years preceding the date of the most recent bal- 
ance sheet being filed and for the interim period, if 
any, between the end of the most recent of such 
fiscal years and the date of the most recent bal- 
ance sheet being filed, or for the period of the is- 
suer’s existence if less than the period specified 
above. 


If an unaudited income statement for an interim 
period is filed, a statement shall be made that in 
the opinion of management all adjustments neces- 
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sary for a fair statement of the results for the inter- 
im period have been included. If all such adjust- 
ments are of a normal recurring nature, a 
statement to that effect shall be made; otherwise 
there shall be furnished as supplementary infor- 
mation, but not as a part of the offering statement, 
a letter describing in detail the nature and amount 
of any adjustments other than normal recurring ad- 
justments entering into the determination of the re- 
sults shown. 


(c) Past succession to other businesses. 


(1) If, during the period for which its income state- 
ments are required, the issuer has by purchase or 
by pooling of interests succeeded to one or more 
businesses which in the aggregate would meet the 
test for significant subsidiary ((c)(2) below), the 
additions, eliminations and other changes effected 
in the succession shall be appropriately set forth in 
a note or supporting schedule to the balance sheet 
being filed, and, if a purchase has been effected 
during the most recent fiscal year or in a subse- 
quent period, pro forma statements of income re- 
flecting the combined operations of the entities 
shall be furnished in columnar form for the lastest 
fiscal year and any interim periods. In addition, 
furnish income statements, separate or combined 
as appropriate, for such business or businesses 
for such period prior to the purchase as may be 
necessary when added to the time, if any, for 
which income statements after the purchase are 
filed to cover the same period for which income 
statements of the issuer are required in Item (b) 
above. 


Note: This subsection (c)(1) shall not apply with 
respect to the issuer’s succession to the business 
of any totally held subsidiary or to the succession 
of one or more businesses which, considered in 
the aggregate, would not meet the test of a signifi- 
cant subsidiary. 


(2) the term ‘significant subsidiary’ means (a) a 
subsidiary or (b) a subsidiary and its subsidiaries 
which meet any of the conditions described below 
based on (i) the most recent annual financial 
statements, including consolidated financial state- 
ments, of such subsidiary which would be required 
to be filed if such subsidiary were an issuer and (ii) 
the most recent annual consolidated financial 
statements of the issuer being filed: 
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1. the parent’s and its other subsidiaries’ invest- 
ments in and advances to, or their proportionate 
share (based on their equity interests) of the total 
assets (after intercompany elimination) of, the 
subsidiary exceed 10 percent of the total assets of 
the parent and its consolidated subsidiaries. 


2. the parent's and its other subsidiaries’ propor- 
tionate share (based on their equity interests) of 
the total sales and revenues (after intercompany 
eliminations) of the subsidiary exceeds 10 percent 
of the total sales and revenues of the parent and 
its consolidated subsidiaries. 


3. the parent’s and its other subsidiaries’ equity in 
the income before income taxes and extraordinary 
items of the subsidiary exceeds 10 percent of such 
income of the parent and its consolidated subsidi- 
aries, provided that if such income of the parent 
and its consolidated subsidiaries is at least 10 per- 
cent lower than the average of such income for the 
last five fiscal years such average income may be 
substituted in the determination. 


(d) Future successions to other businesses. 


(1) lf, after the date of the most recent balance 
sheet filed pursuant to paragraph (a) above, the 
issuer by purchase or by pooling of interests suc- 
ceeded or is about to succeed to one or more 
businesses or acquired or is about to acquire an 
investment in a business the investment in which 
is required to be accounted for by the equity meth- 
od, there shall be filed for such business financial 
statements, combined if appropriate, which would 
be required if they were the issuer. In addition, to 
reflect the succession to any businesses, there 
shall be filed in columnar form (i) a balance sheet 
of the issuer, (ii) the balance sheets of the constit- 
uent businesses, (iii) the changes to be effected in 
the succession, and (iv) the pro forma balance 
sheet of the issuer giving effect to the plan of suc- 
cession. There shall also be filed pro forma state- 
ments of income in columnar form for the periods 
for which the results of operations of the acquired 
business would have been included in the issuer's 
income statement for a pooling of interests or 
would have been presented on a pro forma basis 
for a purchase had succession occurred on the 
date of the latest balance sheet filed. By a note to 
the financial statements, or otherwise, a brief ex- 
planation of the changes shall be given. 
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(2) the acquisition of securities shall be deemed to 
be the acquisition of a business if such securities 
give control of the business or combined with se- 
curities already held give such control. 


(3) no financial statements need be filed, however, 
for any business acquired or to be acquired, or for 
any business in which an investment acquired or 
to be acquired is required to be accounted for by 
the equity method, from a totally held subsidiary. 
In addition, the statements of any one or more 
such businesses may be omitted if the busi- 
nesses, considered in the aggregate, would not 
meet the test of a significant subsidiary as defined 
above. 


PART Ill - EXHIBITS 
Item 1. index to Exhibits 


(a) An index to the exhibits filed should be pre- 
sented immediately following the cover page of 
Part Ill. 


(b) Each exhibit should be listed in the exhibit in- 
dex according to the number assigned to it under 
Item 2. 


(c) The index to exhibits should identify the loca- 
tion of the exhibit under the sequential numbering 
system. 


(d) Where exhibits are incorporated by reference, 
the reference shall be made in the index to exhib- 
its. 


Instructions: (1) Any document or part thereof filed 
with the Commission pursuant to any Act adminis- 
tered by the Commission may, subject to the limi- 
tations of Rule 24 of the Commission’s Rules of 
Practice, be incorporated by reference as an ex- 
hibit to any offering statement. (2) If any modifica- 
tion has occurred in the text of any document in- 
corporated by reference since the filing thereof, 
the issuer shall file with the reference a statement 
containing the text of such modification and the 
date thereof. 


Item 2. Description of Exhibits 


Set forth below is a description of each document 
for which copies should be filed, where appropri- 
ate: 
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(1) Underwriting agreement—Each underwriting 
contract or agreement with a principal underwriter 
or letter pursuant to which the securities are to be 
distributed; if the terms of such documents have 
not been determined, the proposed forms thereof. 


(2) Charter and by-laws—The charter and by- 
laws of the issuer or instruments corresponding 
thereto as presently in effect and any amendments 
thereto. 


(3) Instruments defining the rights of security 
holders—(a) All instruments defining the rights of 
(1) holders of the equity or debt securities being 
issued; (2) holders of long-term debt of the issuer, 
and of all subsidiaries for which consolidated or 
unconsolidated financial statements are required 
to be filed; and (3) holders of a new class of secu- 
rities or indebtedness, the creation of which was 
required to be disclosed in a periodic report. 

(b) Where the instrument defines the rights of 
holders of long-term debt of the issuer and all of 
its subsidiaries for which consolidated financial 
statements are required to be filed, there need not 
be filed (1) any instrument with respect to long- 
term debt not being issued if the total amount of 
securities authorized thereunder does not exceed 
5% of the total assets of the issuer and its subsidi- 
aries on a consolidated basis and if there is filed 
an agreement to furnish a copy of such agreement 
to the Commission upon request; (2) any instru- 
ment with respect to any class of securities if ap- 
propriate steps to assure the redemption or retire- 
ment of such class will be taken prior to or upon 
delivery by the issuer of the securities if appropri- 
ate steps to assure the redemption or retirement of 
such class will be taken prior to or upon delivery 
by the issuer of the securities being issued; or 
(3) copies of instruments evidencing scrip certifi- 
cates for fractions of shares. 


(4) Voting trust agreement—Any voting trust 
agreements and amendments thereto. 


(5) Material contracts (a) Every contract not made 
in the ordinary course of business which is materi- 
al to the issuer and is to be performed in whole or 
in part at or after the filing of the offering state- 
ment or was entered into not more than two years 
before such filing. Only contracts need be filed as 
to which the issuer or subsidiary of the issuer is a 
party or has succeeded to a party by assumption 
or assignment or in which the issuer or such sub- 
sidiary has a beneficial interest. (b) If the contract 
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is such as ordinarily accompanies the kind of busi- 
ness conducted by the issuer and its subsidiaries, 
it is made in the ordinary course of business and 
need not be filed unless it falls within one or more 
of the following categories, in which case it should 
be filed except where immaterial in amount or sig- 
nificance: 


(1) Any contract to which directors, officers, pro- 
moters, voting trustees, security holders named in 
the offering statement or report, or underwriters 
are parties except where the contract merely in- 
volves the purchase or sale of current assets hav- 
ing a determinable market price, at such market 
price; 


(2) Any contract upon which the issuer’s business 
is substantially dependent, as in the case of 
continuing contracts to sell the major part of issu- 
er’s products or services or to purchase the major 
part of issuer's requirement of goods, services or 
raw materials or any franchise or license or other 
agreement to use a patent, formula, trade secret, 
process or trade name upon which issuer's busi- 
ness depends to a material extent; 


(3) Any contract calling for the acquisition or sale 
of any property, plant or equipment for a consider- 
ation exceeding 10% of all such assets of the issu- 
er and its subsidiaries; or 


(4) Any lease under which a significant part of the 
property described in the offering statement as 
held by the issuer. (c) Any management contract 
or any remunerative plan, contract or arrangment 
including but not limited to plans relating to op- 
tions, warrants or rights, pension, retirement or 
deferred compensation or bonus, incentive or prof- 
it sharing (or if not set forth in any formal docu- 
ment, a written description thereof) shall be 
deemed material and shall be filed except the fol- 
lowing: 


(1) Ordinary purchase and sales agency agree- 
ments. 


(2) Agreements with managers of stores in a chain 
organization or similar organization. 

(3) Contracts providing for labor or salesmen’s bo- 
nuses or payments to a class of security holders, 
as such. 


(4) Any remunerative plan, contract or arrange- 
ment which pursuant to its terms is available to 
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employees generally and which in operation pro- 
vides for the same method of allocation of benefits 
between management and non-management par- 
ticipants. 


(6) Material foreign patents—Each material for- 
eign patient for an invention not covered by a 
United States patent. If the filing is an offering 
statement and if a substantial part of the securities 
to be offered or if the proceeds therefrom have 
been or are to be used for the particular purposes 
of acquiring, developing or exploiting one or more 
material patents or patent rights, furnish a list 
showing the number and a brief identification of 
each such patient or patent right. 


(7) Plan of acquisition, reorganization, arrange- 
ment, liquidation, or succession Any material plan 
of acquisition, disposition, reorganization, read- 
justment, succession, liquidation or arrangement 
and any amendments thereto described in the of- 
fering statement. 


(8) Statement concerning issuer's financing \f any 
of the securities proposed to be offered hereunder 
are to be offered for the account of any person 
other than the issuer, a written statement signed 
by the issuer representing that the proposed offer- 
ing will not interfere with any needed financing by 
the issuer under this regulation. 


(9) Escrow agreements (a) Any escrow agreement 
or similar arrangement which has been executed 
in order to effect compliance with Rule 253(c) shall 
be filed and may be prepared in conformity with 
Form 7-A. (b) In the event the offering is contin- 
gent upon a minimum purchase requirement, any 
escrow agreement applicable to the proceeds re- 
ceived up to the minimum amount required. 


(10) Consents (a) Experts—(i) If any accountant, 
engineer, geologist, or appraiser, or any person 
whose profession gives authority to a statement 
made by him, is named as having prepared or cer- 
tified any part of the offering statement or is 
named as having prepared or certified a report or 
evaluation, whether or not for use in connection 
with the offering statement; (ii) if any portion of the 
report of an expert is quoted or summarized as 
such in the offering statement, the written consent 
of the expert shall expressly state that the expert 
consents to such quotation or summarization; 
(iii) if it is stated that any information contained in 
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the offering statement has been reviewed or pas- 
sed upon by any persons and that such informa- 
tion is set forth in the offering statement upon the 
authority of or in reliance upon such persons as 
experts, the written consents of such persons shall 
be filed with the offering statement. 


(b) Consent and certification by underwriter—A 
written consent and certification, in the form set 
forth below, signed by each underwriter of the se- 
curities proposed to be offered hereunder. All un- 
derwriters may, with appropriate modifications, 
sign the same consent and certification or sepa- 
rate contents and certifications may be signed by 
any underwriter or group of underwriters. 


Consent and Certification by Underwriter 


1. The undersigned hereby consents to being 
named as underwriter in an offering statement 
filed with the Securities and Exchange Commis- 
sion by (name of issuer) pursuant to Regulation A 
in connection with a proposed offering of (title of 
securities) to the pubtic. 


2. The undersigned hereby certifies that it fur- 
nished the statements and information set forth in 
such offering statement with respect to the under- 
signed, its directors and officers or partners, that 
such statements and information are accurate, 
complete and fully responsive to the requirements 
of Parts |, Il and III of the Offering Statement 
thereto, and do not omit any information required 
to be stated therein with respect of any such per- 
sons, or necessary to make the statements and in- 
formation therein with respect to any of them not 
misleading. 


(Underwriter 


By 


Date 


3. If a Preliminary Offering Circular will be distrib- 
uted as permitted by Rule 256(i), the Consent and 
Certification by Underwriter shall include the fol- 
lowing additional paragraph: 


The undersigned hereby undertakes, in connec- 
tion with any distribution of the Preliminary Offer- 
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ing Circular as permitted by Rule 256(i), (a) to 
keep an accurate and complete record of the 
name and address of each person furnished such 
Preliminary Offering Circular and (b) if such Pre- 
liminary Offering Circular is inaccurate or inade- 
quate in any material respect, to furnish a revised 
Preliminary Offering or an offering circular of the 
type referred to in Rule 256(i)(4) to all persons to 
whom the securities are to be sold at least 48 
hours prior to the mailing of any confirmation of 
sale to such persons, or to send such a circular to 
such persons under circumstances that it would 
normally be received by them 48 hours prior to 
their receipt of confirmation of the sale. 


(c) Consent of non-resident—Each consent to 
service of process required by Rule 262 shall be 
filed. Each such consent shall be prepared and ex- 
ecuted in conformity with the appropriate form pre- 
scribed therefor. 


(d) Formal requirements—All written consents 
filed shall be dated and manually signed. 


(e) Application to dispense with consent—An ap- 
plication to the Commission to dispense with any 
written consent of an expert shall be made by the 
issuer and shall be supported by an affidavit or af- 
fidavits establishing that the obtaining of such 
consent is impracticable or involves undue hard- 
ship on the issuer. 


SIGNATURE 
This offering statement has been signed in the 
City of 
State (or Province) of ek 
on pat AAS i , 19 
(Issuer) 
By — 


(Name and title) 


(Selling security holder) 
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SECURITIES AND EXCHANGE COMMISSION 
Washington, D.C. 
FORM 7-A 


OPTIONAL FORM OF ESCROW FOR 
SECURITIES THAT ARE SUBJECT TO THE 
PROVISIONS OF RULE 253(c) OF 

REGULATION A 

(Pursuant to Regulation A under Securities Act 

of 1933) 


This escrow agreement entered into this _ day 
of ___, 19____, between (the issuer), a corpora- 
tion organized under the laws of the State of : 
hereinafter referred to as the “Corporation,” and 
(the purchaser) of (address), hereinafter referred 
to as “Purchaser,” and (independent agent) of 
(address), hereinafter referred to as the “escrow 
agent,” witnesseth: 


Whereas in order to comply with the provisions of 
Rule 253(c) of the General Rules and Regulations 
under the Securities Act of 1933, as amended, 
hereinafter referred to as the “General Rules and 
Regulations,” the Corporation simultaneously with 
the execution of this agreement is depositing with 
the escrow agent (number) shares of the (class) 
stock of the Corporation issued in the name of 
Purchaser and bearing certificate No. _, the 
deposit of which is hereby acknowledged by the 
escrow agent: 


Now, therefore, the parties hereto agree as fol- 
lows: 


1. The escrow agent hereby accepts said shares 
in escrow and agrees to hold and keep said 
shares in accordance with the terms and condi- 
tions hereof and for the uses and purposes herein 
set forth, and to deliver said shares upon the per- 
formance of the conditions hereinafter set forth. 


2. The escrow agent shall not be held to take no- 
tice of any terms of any agreement or any rights 
stated with respect to the deposited shares unless 
expressly stated in writing herein. 


3. During the period of holding the deposited 
shares in escrow, no transfer or any other disposi- 
tion of any of said shares or of any interest therein 
is to be made whether subject to this escrow 
agreement or otherwise but all of said shares are 


. . 
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to be held intact as issued and placed in escrow 
hereunder. 


4. The escrow agent is hereby authorized and in- 
structed to hold the deposited shares in escrow, 
pursuant to Rule 253(c) of the General Rules and 
Regulations, until such date as shall be one year 
from the date, shown on a definitive offering circu- 
lar, of an offering of shares of stock of the Corpo- 
ration in accordance with the provisions of the 
General Rules and Regulations. Thereafter upon 
receipt of written advice by the Corporation and 
Purchaser to the escrow agent (and to the Securi- 
ties and Exchange Commission) that none of the 
deposited shares or any interests therein have 
been transferred or otherwise disposed of and that 
the deposited shares are registered under the Se- 
curities Act of 1933, as amended, or covered by a 
filing pursuant to the provisions of Regulation A 
under the General Rules and Regulations, or are 
otherwise exempt from registration or are not then 
required to be registered and that a copy of such 
advice has been delivered to the Securities and 
Exchange Commission, said shares will be deliv- 
ered to Purchaser by escrow agent. If a registra- 
tion statement is not then in effect and if an appro- 
priate filing under Regulation A has not been 
completed under said Act with respect to the de- 
posited shares, prior to delivery of the deposited 
shares to Purchaser by escrow agent, (i) Corpora- 
tion and Purchaser will advise escrow agent that 
Corporation and Purchaser have instructed the 
transfer agent for the deposited shares to the ef- 
fect that no transfer of the deposited shares shall 
be made unless a registration statement under the 
Securities Act of 1933, as amended, with respect 
to such shares is in effect or an exemption from 
the registration requirements of such Act is in fact 
applicable to such shares and (ii) Corporation 
shall impress upon the face of the certificate or 
certificates representing the deposited shares and 
upon all certificates issued in exchange therefor 
the following legend: 


“No sale, offer to sell or transfer of the 
shares represented by this certificate 
shall be made unless a registration 
statement under the Federal Securities 
Act of 1933, as amended, with respect 
to such shares is then in effect or an ex- 
emption from the registration require- 
ments of such Act is then in fact appli- 
cable to such shares.” 
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5. The fee of the escrow agent for its services 
hereunder shall be $ , payable at the time of 
the execution of this agreement, to be borne by_. 


6. In performing any of its duties hereunder, the 
escrow agent shall not incur any liability to anyone 
for any damages, losses, or expenses except for 
willful default or negligence, and it shall according- 
ly not incur any such liability with respect (i) to any 
action taken or omitted in good faith upon advice 
of its counsel or counsel for the Corporation given 
with respect to any questions relating to the duties 
and responsibilities of the escrow agent under this 
agreement, or (ii) to any action taken or omitted in 
reliance upon any instrument, including the written 
advices provided for herein, not only as to its due 
execution and the validity and effectiveness of its 
provisions but also as to the truth and accuracy of 
any information contained therein, which the es- 
crow agent shall in good faith believe to be 
genuine, to have been signed or presented by a 
proper person or persons and to conform with the 
provisions of this agreement. 


7. The Corporation and Purchaser, jointly and sev- 
erally, hereby agree to indemnify and hold harm- 
less escrow agent against any and all losses, 
claims, damages, liabilities and expenses, 
including reasonable costs of investigation and 
counsel fees and disbursements, which may be 
imposed upon escrow agent or incurred by escrow 
agent in connection with its acceptance of appoint- 
ment of escrow agent hereunder, or the perform- 
ance of its duties hereunder, including any litiga- 
tion arising from this agreement or involving the 
subject matter hereof or the shares deposited 
hereunder. 


IN WITNESS WHEREOF, (Corporation) and 
(escow agent) have caused this agreement to be 
executed by their respective officers, thereunto 
duly authorized, (Purchaser) has signed this 
agreement as of the day and year first above writ- 
ten. 


(Corporation) 
By: 





(Title) 
(Escrow Agent) 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18016/August 7, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11895/August 7, 1981 


Administrative Proceeding File No. 3-6047 
In the Matter of 
SPEAR, LEEDS & KELLOGG 


The Commission announced the institution of pub- 
lic administrative proceedings under the Securities 
Exchange Act of 1934 and the Investment Compa- 
ny Act of 1940 with respect to Spear, Leeds & 
Kellogg (““SLK”), a broker-dealer with its principal 
place of business in New York, New York. 


The Order for Proceedings alleges that SLK will- 
fully aided and abetted violations by an investment 
adviser to a registered investment company of 
Section 17(a) of the Securities Act of 1933, Sec- 
tion 10(b) of the Securities Exchange Act of 1934 
and Rule 10b-5 thereunder, Sections 206(1) and 
(2) of the Investment Advisers Act of 1940 and 
Section 17(e)(1) of the Investment Company Act 
of 1940. 


A hearing will be scheduled to determine whether 
the allegations of the Order for Proceedings are 
true, and what, if any, remedial action should be 
ordered by the Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18017/August 7, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11896/August 7, 1981 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 769/August 7, 1981 


REPORT OF INVESTIGATION IN THE MATTER 
OF BULL & BEAR MANAGEMENT CORPORA- 
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TION, BASSETT S. WINMILL AND ROBERT D. 
ANDERSON 


I. INTRODUCTION 


The Commission deems it appropriate that, based 
on information received in a non-public investiga- 
tion, In the Matter of Bull & Bear, Inc., et al., it is- 
sue this Report of Investigation (“Report’), pursu- 
ant to Section 21(a) of the Securities Exchange 
Act of 1934 (“Exchange Act’),’ with respect to ac- 
tivities of Bull & Bear Management Corporation 
(“Adviser”), Bassett S. Winmill (“Winmill’) and 
Robert D. Anderson (‘Anderson’), affiliated per- 
sons of Bull & Bear, Inc., (“the Fund’), a regis- 
tered investment company. The Adviser, Winmill 
and Anderson consented to the issuance of this 
Report and, solely for purposes of this Report, 
have admitted the facts as stated. They have nei- 
ther admitted nor denied the conclusions herein. 


The matters set forth in this Report present ques- 
tions concerning the obligations of managers of in- 
vestment companies to disclose potential conflicts 
of interest. 


The investigation on which this Report is based 
was not an adjudicatory proceeding and no hear- 
ing has been conducted by the Commission with 
respect to any of the issues of fact or law con- 
tained herein. Nor is the Report a determination of 
the rights or liabilities of any person. Simultaneous 
with the issuance of this Report, the Commission 
has instituted Administrative Proceedings nameing 
as Respondent, Spear, Leeds & Kellogg (‘“SLK”). 


ll. BACKGROUND 
a. The Parties 


Bull & Bear Management Corporation, registered 
pursuant to the Investment Advisers Act of 1940 
(“Advisers Act’), is the Fund’s investment adviser. 
Winmill and Anderson are the principal sharehold- 
ers of the Adviser, as well as the operating officers 





'Section 21(a) of the Exchange Act authorizes the 
Commission, in its discretion, to publish informa- 
tion gathered during its investigation concerning 
“any facts, conditions, practices or matters which 
it may deem necessary or proper” in fulfilling its 
responsibilities under the Exchange Act. 
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and directors of both the Fund and the Adviser. 
SLK, a registered broker-dealer, as owner of more 
than 5% of the outstanding shares of the Fund, 
was an affiliated person of the Fund. SLK is also 
the owner of approximately 25% of the outstand- 
ing non-voting shares of the parent company of 
the Adviser. 


B. The Facts 


On several occasions during the Fall of 1976, and 
prior to the initial offering of the Fund’s shares, 
Winmill met with a partner in SLK to discuss capi- 
talization of both the Fund and the Adviser. Al- 
though registered as an investment company 
since May 1974, the Fund was not able to go ef- 
fective as it lacked the required net worth of 
$100,000.2 Additionally, Winmill and Anderson 
needed $50,000 to meet the expenses expected to 
be incurred in starting up the Fund. 


To obtain capital, Winmill offered SLK the opportu- 
nity to: (A) purchase $100,000 of Fund shares; 
(B) purchase 50% of the outstanding shares of the 
Adviser for $25,000; and (C) to act as the Fund’s 
primary broker on its portfolio transactions. SLK 
agreed to purchase Fund shares and to act as 
principal broker. SLK believed that an equity inter- 
est in the Adviser would preclude it from receiving 
the Fund’s brokerage. Therefore, it chose to lend 
Anderson $25,000° to enable Anderson to pur- 
chase an interest in the Adviser. This loan was 
made in December 1976. 


Winmill subsequently contributed $25,000 of his 
own monies to the Adviser's capitalization. Since 
the total expenses of the Adviser during fiscal 
1977 exceeded $50,000, it appears that, without 
the SLK loan to Anderson, the Adviser could not 
have met the operating expenses of the Fund. As 





2Section 14(a) of the Investment Company Act of 
1940 (‘Investment Company Act’) provides that 
no registered investment company may make a 
public offering of its securities unless it has a net 
worth of at least $100,000. 


3The loan was for a two year term at 1% over the 
brokers loan rate charged by commercial banks. 
Prior to the maturity date, the note was renewed 
for an additional two years at the same terms, and, 
as of the date of this Report, has been paid in full. 
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the Adviser's income for this period was less than 
$12,000, the importance of the SLK loan to 
Anderson is even more marked. 


In December 1976, SLK purchased 6800 shares of 
the Fund, for a total of $102,000, thereby provid- 
ing the Fund with its minimum net worth require- 
ments. The Fund went public on May 24, 1977. 
From its inception until the staff's investigation be- 
gan in October 1979, the Adviser directed the ma- 
jority of the Fund’s brokerage to SLK. 


C. The Free Services 


In early November 1976, Winmill and Anderson 
moved into office space at SLK’s principal office in 
New York. SLK did not charge rent for this space; 
nor did it charge for providing xeroxing and 
quotron facilities.* Although the value of these 
services is uncertain, the Adviser, on May 1, 1978, 
commenced paying SLK $500 per month for office 
rental. 


D. The Loan Guarentee 


In November 1977 Winmill and Anderson, seeking 
to purchase the advisory contracts of two addition- 
al investment companies, proposed to SLK that 
SLK guarantee a $300,000 bank loan. In ex- 
change for the guarantee, SLK received 1% of the 
non-voting stock of a new company created solely 
for the purpose of acquiring the investment 
companies. The evidence demonstrates that with- 
out SLK’s guarantee, the loan would not have 
been granted. The Adviser directed a substantial 
portion of the brokerage arising from the invest- 
ment companies to SLK. 


Ill. DISCLOSURE 


The financial relationships between SLK and the 
Adviser, Winmill and Anderson were never fully 
disclosed to the shareholders of the Fund. Fur- 
thermore, the disinterested directors were never 
made fully aware of the various financial transac- 
tions between Winmill, Anderson, the Adviser and 
SLK. 





4Under the terms of the investment advisory con- 
tract, the Adviser could charge back these costs to 
the Fund. To date, the Adviser has not done so. 
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Aithough the Fund's initial prospectus disclosed 
SLK’s ownership of all the outstanding shares of 
the Fund, and that the bulk of the brokerage would 
be directed to SLK, neither the loan to Anderson, 
which provided the Adviser with needed capital, 
nor the provision of the services and office space 
by SLK were disclosed. Subsequent Fund pro- 
spectuses continued this pattern. 


The only attempt to disclose the loan guarantee 
was in January 1980, in a prospectus of the parent 
company of the Adviser. Even then, the parties 
were not named, but merely described as an offi- 
cer and a principal shareholder. This was the first 
time that the disinterested directors learned of the 
loan guarantee; however, this disclosure was nev- 
er made to the shareholders of any of the funds.® 


IV. CONCLUSIONS 


While there has been no judicial or administrative 
adjudication of the facts herein set forth, the Com- 
mission believes that this situation exemplifies 
problems which may arise when investment advis- 
ers to registered investment companies, who have 
fiduciary obligations to their client, place them- 
selves in a situation rife with the opportunity for 
self-dealing. Winmill and Anderson sought and ac- 
cepted from SLK the necessary capital to start up 
the Fund and the Adviser. They used the free of- 
fice space and other services provided by SLK. 
They further indebted themselves to SLK by 
securing from SLK a loan guarantee that enabled 
them to purchase the advisory contracts of two 
other funds. Such transactions raise questions as 
to whether Winmill and Anderson would be influ- 
enced by an obligation, real or perceived, to repay 
SLK for its financial backing by directing a majority 
of the Fund’s brokerage to SLK.® Therefore, 
Winmill and Anderson were under an obligation to 





Sin its May 1978 prospectus and in subsequent 
prospectuses, the Fund disclosed that SLK owns 
approximately ¥ of the non-voting shares of the 
Adviser's parent company. But, having made this 
disclosure, it failed to disclose that the shares 
were acquired by SLK in return for the loan 
guarantee. 


®The staff has not asserted that the Fund did not 
receive best price and execution on the portfolio 
transactions executed by SLK. 
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disclose this potential conflict of interest to the 
shareholders of the Fund in prospectuses and oth- 
er reports. 


Minimally, the relationship between the Adviser, 
Winmill, Anderson and SLK should have been dis- 
closed to the disinterested directors of the Fund. 
Even if the Adviser directed the majority of the 
Fund’s brokerage to SLK for adequate business 
reasons in the best interest of the Fund, the Advis- 
er had placed itself in a position where its judg- 
ment and fidelity might be impaired by conflicts of 
interest and where an uninformed observer might 
conclude that the relationship had, at best, the ap- 
pearance of impropriety. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18018/August 7, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGES BY THE AMERICAN STOCK EX- 
CHANGE, INC. AND THE PHILADELPHIA 
STOCK EXCHANGE, INC. 


File Nos. SR-Amex-81-10 
SR-Phix-81-8 


The American Stock Exchange, Inc. (‘“Amex’’) 
submitted on July 23, 1981, a proposed rule 
change under Rule 19b-4 to revise its procedures 
with respect to trading rotations that extend be- 
yond the normal close of trading (4:10 p.m. New 
York time). Among other things the proposal would 
permit a trading rotation to be conducted after 
4:10 p.m. where notice of the rotation is publicly 
disseminated after 4:00 p.m., as long as the rota- 
tion was not commenced until at least ten minutes 
after news of the rotation was publicly dissemi- 
nated. On August 3, 1981, the Philadelphia Stock 
Exchange, Inc. (‘‘Phix’) submitted an identical 
proposed rule change. 


Publication of the submissions is expected to be 
made in the Federal Register during the week of 
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August 10, 1981. In order to assist the Commis- 
sion to determine whether to approve the pro- 
posed rule changes or institute proceedings to de- 
termine whether the proposed rule changes 
should be disapproved, interested persons are in- 
vited to submit written data, views and arguments 
concerning the submissions within 21 days from 
the date of publication in the Federal Register. 
Persons desiring to make written comments 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission. 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File 
Nos. SR-Amex-81-10 and SR-Phix-81-8. 


Copies of the submissions, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule changes which are filed with the 
Commission, and all written communications 
relating to the proposed rule changes between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filings and 
of any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organizations. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18019/August 7, 1981 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
BOSTON STOCK EXCHANGE, INC. 
CINCINNATI STOCK EXCHANGE, INC. 
MIDWEST STOCK EXCHANGE, INC. 
NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 
NEW YORK STOCK EXCHANGE, INC. 
PACIFIC STOCK EXCHANGE, INC. 
PHILADELPHIA STOCK EXCHANGE, INC. 


ORDER APPROVING AMENDMENT TO CON- 
SOLIDATED QUOTATION SYSTEM PLAN 


(File No. 4-281) 


Notice is hereby given that the Securities and Ex- 
change Commission has issued an order, pursu- 
ant to Rule 11Aa3—2(c)(2) under the Securities 
Exchange Act of 1934 (‘‘Act’’), approving an 
amendment (“Amendment”) to the joint industry 
plan implementing and governing the operation of 
the Consolidated Quotation System (“CQ Plan’) 
authorized pursuant to Section 11A(a)(3)(B) of the 
Act." 


On April 1, 1981 the Amendment was filed with the 
Commission. The purpose of the Amendment is to 
provide in the CQ Plan for the selection and dis- 
semination by the Securities Industry Automation 
Corporation, the CQ Plan processor, of a “best” 
bid and offer (‘BBO’) with respect to each security 
subject to the CQ Plan (“Eligible Security”). The 
amendment was filed in response to the Commis- 
sion’s suggestion that the creation of a central 
processor who would make available a BBO for 
each Eligible Security to quotation information 
vendors might facilitate compliance by these ven- 
dors with the requirement in Rule 11Ac1—2(c)(2)(i) 
under the Act that they display either a BBO or a 





1The CQ Plan was approved on an interim basis in 
1978, and again in 1979. Securities Exchange Act 
Release Nos. 15009 (July 28, 1978), 15511 (Jan- 
uary 24, 1979). The CQ Plan was permanently ap- 
proved in 1980. Securities Exchange Act Release 
No. 16518 (January 22, 1980). 
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quotation montage for all subject securities for 
which they provide quotation information.? 


The Amendment defines the BBO as the highest 
bid and lowest offer for an Eligible Security fur- 
nished to the Plan processor for public dissemina- 
tion by any Plan participant. In this connection, the 
Amendment states that if two or more bids or of- 
fers at the same price are received, the BBO shall 
be determined on the basis of size, and, as be- 
tween bids or offers at the same price and size, on 
the basis of time received. 


The proposed Amendment was noticed for com- 
ment in Securities Exchange Act Release No. 
17755 (April 24, 1981), 46 FR 32115. No com- 
ments were received. 


The Commission believes the Amendment, in pro- 
viding for the dissemination of a BBO, is a neces- 
sary and valuable step in furthering the availability 
and usefulness of consolidated quotation informa- 
tion to the public. Accordingly, the Commission, 
with due regard to the public interest, the protec- 
tion of investors, and maintenance of fair and or- 
derly markets, and the need to remove impedi- 
ments to the mechanisms of a national market 
system, has approved the Amendment as of the 
date of this refease. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority.* 


George A. Fitzsimmons 
Secretary 








2The Commission deferred the effective date of 
the provisions of Rule 11Ac1-—2 applicable to ven- 
dors of quotation information from October 5, 1980 
to January 3, 1981 and again from January 3, 
1980 to September 1, 1981, “to permit the CQ 
Plan participants and the Securities Industry Auto- 
mation Corpration (‘‘SIAC’’), as CQ Plan 
processor, the time necessary to complete devel- 
opment and implementation of a BBO Central 
Processor.” Securities Exchange Release No. 
17368 (December 11, 1980), 45 FR 83477. 


3See Pub. L. No. 87-592, 76 Stat. 394 (15 U.S.C. 
§78d-1); 17 CFR §200.30-3(a)(29). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18020/August 7, 1981 


In the Matter of Applications of the 


MIDWEST STOCK EXCHANGE, 
INCORPORATTED 


For Unlisted Trading Privileges 


SECURITIES EXCHANGE ACT OF 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADIING RIVILEGES 


The Midwest Stock Exchange (“MSE”) has filed 
applications with the Commission pursuant to Sec- 
tion 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another na- 
tional securites exchange:' 


First Atlanta Corporation 
Common Stock, $5 Par Value (File 
No. 7-5979) 


Mellon National Corporation 
Common Stock, $.50 Par Value (File 
No. 7-5980) 


Novo Industries A/S 
American Depositary Shares (File 
No. 7-5981) 


Paradyne Corporation 
Common Stock, $.10 Par Value (File 
No. 7-5892) 


Varco International Inc. 
Common Stock, No Par Value (File 
No. 7-5983) 





‘Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 37841 
(July 22, 1981). The Commission has received no 
comments with respect to these applications. 
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The Commission finds that approval of the MSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and ordrely markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the MSE is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3-1]. The availability of last sale in- 
formation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the MSE are executed at prices which 
are reasonably reiated to those occurring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the MSE applications will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Midwest 
Stock Exchange in the above named securites are 
hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18021/August 7, 1981 


An order has been issued granting the application 
of the Philadelphia Stock Exchange, Inc. to strike 
all put and call option contracts in the common 
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stock of SEABOARD COAST LINE INDUSTRIES, 
INC. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18022/August 7, 1981 


An order has been issued granting the application 
of the Pacific Stock Exchange, Incporporated to 
strike the common stock ($1 par value) of COR- 
DON INTERNATIONAL CORPORATION from list- 
ing and registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18023/August 7, 1981 


An order has been issued granting the application 
of SHAW INDUSTRIES, INC. to withdraw its com- 
mon stock (no par value) from listing and registra- 
tion on the American Stock Exchange, Inc. 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 18024/August 10, 1981 


Admin. Proc. File No. 3-5893 

In the Matter of the Application of 
STEVEN CHIOS 

1310 Jones Street 

San Francisco, California 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


OPINION OF THE COMMISSION 
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REGISTERED SECURITIES ASSOCI- 
ATION—REVIEW OF DISCIPLINARY 
PROCEEDINGS 


Violations of Rules of Fair Practice 
Sale of Unregistered Securities 


Failure to Inform Employer of Pri- 
vate Securities Transactions 


Where registered representative of 
member firm of registered securities as- 
sociation merely brought to broker- 
dealers’ attention securities they might 
be interested in selling, and told brokers 
they would have to make their own in- 
vestigation of those securities since he 
had made none, held, association's 
findings that respondent unlawfully dis- 
tributed unregistered securities and 
failed to give his employer proper notifi- 
cation that he was engaging in private 
securities transactions, set aside, to- 
gether with the sanctions imposed by 
the association and its assessment of 
costs. 


APPEARANCES: 


R. David Mishel, of Titchell, Maltzman, Mark, Bass 
& Ohleyer, for applicant. 


T. Grant Callery, for the National Association of 
Securities Dealers, Inc. 


Steven Chios, a former registered representative 
of Hornblower, Weeks, Noyes and Trask, Incorpo- 
rated, appeals from disciplinary action taken 
against him by the National Association of Securi- 
ties Dealers, Inc. (“NASD”). The NASD found that 
Chios unlawfully distributed unregistered securi- 
ties, and failed to give his employer prior written 
notification of those activities. It censured Chios, 
fined him $5,000, and suspended him for six 
months from association with any NASD member. 





1The NASD also assessed costs. 
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Our findings are based on an independent review 
of the record.2 


The NASD found that Chios distributed securities 
in contravention of Section 5 of the Securities Act. 
The pertinent facts are as follows. In the late sum- 
mer of 1976, while Chios was still registered with 
Hornblower, he was contacted by Arthur Serxner, 
a long-time acquaintance who was national sales 
director for Cal-Am Corporation. Serxner proposed 
that Chios acquaint broker-dealers with the limited 
partnerships sponsored by Cal-Am. These part- 
nerships, in which either Cal-Am or an affiliate 
served as general partner, were formed to acquire 
coal mining leases, and offered investors an at- 
tractive tax write-off. Initially, Chios understood 
that he was to become an employee of Cal-Am, 
but in subsequent conversations with Serxner, 
Chios was told that he would be offered a contract 
as an independent contractor, and would receive a 
3% override on sales made in his territory. 


Before committing himself, Chios spoke to several 
broker-dealers to ascertain whether there might be 
sufficient interest in this type of tax-shelter pro- 
gram. Receiving a favorable response, he con- 
tacted broker-dealers in northern California from 
October through December 1976. He immediately 
began receiving a draw against future override 
commissions from an affiliate of Cal-Am. 


In describing his modus operandi, Chios testified 
that he would call on principals of various broker- 
dealers and show them a sample offering circular 
to see if they had the sort of client who would be 
interested in that type of program and, if so, 
whether the broker-dealer wished to try and sell 
Cal-Am securities. If he received an affirmative re- 
sponse, Chios would normally have Cal-Am send 
the broker-dealer a box of offering circulars.* 





2Citing Collins Securities Corp. v. S.E.C., 562 F. 
2d 820 (C.A.D.C., 1977), Chios argues that the 
charges against him must be proven by clear and 
convincing evidence. However, Collins has been 
overruled by the Supreme Court in Steadman v. 


SEC . _U.S.___ (February 25, 1981). 


3He occasionally delivered a box of circulars him- 
self. 
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During the period in question, Chios called on six 
firms and spoke to their principals and some of 
their salesmen. He testified that he neither knew 
nor had any contact with any retail customer. He 
warned each person to whom he spoke that he 
had not made any investigation of Cal-Am, and 
that it was up to each dealer to make its own. He 
testified, “I think | just told them | had a situation 
that appear[ed] to me to be going to stand up as a 
tax-shelter, would they have some interest in look- 
ing at it ... and where firms seemed to have some 
interest, | told them that they would have to do 
their own due diligence. | told them Cal-Am was 
willing to fly [their] attorneys down to Los Angeles 
to look at everything that there was to look at. ...” 


Chios stated, “I felt my responsibility was intro- 
ducing dealers to Cal-Am, no more than that.” He 
denied that he represented to brokers that Cal-Am 
was “a good deal” or that it was legal. He testified 
that most of the dealers he contacted availed 
themselves of the offer made by Cal-Am and went 
to Los Angeles for information about its securities. 
After putting dealers in contact with Cal-Am, Chios 
played no further role. 


Chios did not keep a record of the number of sales 
being made. He had no such information. He 
called Cal-Am periodically to see if an entire part- 
nership had been sold. It was not until mid- 
January that Chios received from Cal-Am a com- 
plete list of the sales made by the broker-dealers 
on whom he had called. He received a total of 
$26,000 in override commissions. 


Section 5 of the Securities Act provides that, un- 
less a registration statement is in effect, it is un- 
lawful for any person to sell or offer to sell a secu- 
rity. The terms “‘sell’’ and ‘offer’ are broadly 
defined in the Act in order to effectuate its pur- 
poses.* And, in accordance with those purposes, 
courts have fashioned the concept of participatnt 
liability to bring within the confines of Section 5 





4Section 2(3) of the Act defines “sell” as including 
“every contract of sale or disposition of a security 
or interest in a security, for value.” “Offer” is de- 
fined to include “every attempt or offer to dispose 
of, or solicitation of an offer to buy, a security or 
interest in a security, for value.” 
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persons who are responsible for the distribution of 
unregistered securities. 


On the basis of the record before us, however, we 
are unable to conclude that the role Chios played 
in the Cal-Am distribution was substantial enough 
to justify a conclusion that he violated Section 5.5 
Chios had no contact with any investor. As the 
NASD’s District Committee found, his participation 
consisted of “introducing ... these partnerships to 
broker-dealers in Northern California for their pe- 
rusal.” As previously noted, there is no evidence 
that Chios represented to any broker-dealer or 
salesman that Cal-Am was a “good deal” or that it 
was legal. On the contrary, he stated that he him- 
self had not made any investigation of Cal-Am. At 
most, Chios suggested that Cal-Am might be offer- 
ing valid tax-shelter programs. He unequivocally 
left it up to each broker-dealer to make its own in- 
vestigation and, on the basis thereof, to determine 
whether or not it wished to offer and sell Cal-Am.® 


The evidence in the record only shows that Chios 
brought to the attention of broker-dealers securi- 
ties that they might be interested in selling. If they 
were interested, they were told to pursue the mat- 
ter further on their own. Under these circum- 
stances, we set aside the NASD’s finding that 
Chios distributed securities in contravention of 
Section 5. 


IV. 


The NASD also found that Chios’ activities with re- 
gard to Cal-Am violated the NASD’s Board of Gov- 
ernors’ interpretation with respect to private secu- 
rities transactions. That interpretation provides in 
relevant part as follows: 


“It shall be deemed conduct inconsist- 
ent with just and equitable principles of 
trade for any person associated with a 
member to engage in a private securi- 
ties transaction outside the regular 





5See S.E.C. v. Murphy, 626 F.2d 633, 650-652 
(C.A. 9, 1980), and the cases cited in the text at p. 
651. 


6There is no evidence to suggest that Chios was 
aware of or had any reason to suspect any impro- 
prieties in connection with the Cal-Am Offerings. 
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course or scope of his association or 
employment with a member, for himself, 
or with or for any other person without 
prior written notification to the mem- 
ber.”” 


The introduction to the NASD’s interpretation 
speaks of “securities transactions effected outside 
the usual or normal course or scope of employ- 
ment and nowhere reflected on [an employer's] 
books and records.” We think it clear that, in con- 
ducting his Cal-Am activities, Chios did not en- 
gage in securities transactions within the meaning 
of the NASD’s interpretation. We accordingly set 
aside the Association's findings of violation. 


V. 


Since we have set aside all of the NASD’s findings 
of violation against Chios, we must also set aside 
the sanctions it imposed on him and the Associa- 
tion’s assessment of costs. 


An appropriate order will issue. 


By the commission (Chairman SHAD and Com- 
missioners EVANS, THOMAS and LONG- 
STRETH); Commissioner LOOMIS not 
participating. 


George A. Fitzsimmons 
Secretary 








7NASD Manual § 2177, p. 2109-3. Chios testified 
that prior to assuming any functions involving Cal- 
Am, he advised his supervisor at Hornblower that 
he wished to leave the firm to do some work on his 
own. However, his supervisor convinced him to 
take a leave of absence instead. Chios concedes 
that he did not give any written notice to Horn- 
blower concerning his Cal-Am activities, but con- 
tends that he did not realize that his NASD regis- 
tration remained in effect during the period in 
question. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18024/August 10, 1981 


Admin. Proc. File No. 3-5893 
In the Matter of the Application of 


STEVEN CHIOS 
1310 Jones Street 
San Francisco, California 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


ORDER SETTING ASIDE DISCIPLINARY AC- 
TION TAKEN BY REGISTERED SECURITIES AS- 
SOCIATION 


On the basis of the Commission’s opinion issued 
this day, it is 


ORDERED that the disciplinary action taken by 
the National Association of Securities Dealers, 
Inc. against Steven Chios, and the Association’s 
assessment of costs, be, and they hereby are, set 
aside. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18025/August 10, 1981 


Admin. Proc. File No. 3-5905 
In the Matter of the Application of 


DONALD L. WALFORD 
Denver, Colorado 


For Review of Disciplinary Action Taken by the 
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NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCI- 
ATION—REVIEW OF DISCIPLINARY 
PROCEEDINGS 


Violation of rules of Fair Practice 


Failure to Comply with Free-Riding and 
Withholding Interpretation 


Where vice-president of member of regis- 
tered securities association allocated por- 
tions of “hot issue” offerings to restricted ac- 
counts, and allocations were not in accord 
with purchasers’ normal investment practice 
with the member, association's findings of vi- 
olation sustained, but since other findings of 
violation set aside, proceedings remanded to 
association to permit it to reassess sanc- 
tions. 


APPEARANCE: 


Martin Zerobnick, Thomas D. Birge and John B. 
Lynn, of Brenman, Epstein, Zerobnick, Raskin & 
Friedlob, P.C., for applicant. 


Jean Ivey McNeill, for the National Association of 
Securities Dealers, Inc. 


Donald L. Walford, who was vice-president of Co- 
lumbine Securities, Inc., a member firm of the Na- 
tional Association of Securities Dealers, Inc. 
(“NASD”), appeals from disciplinary action taken 
against him by the NASD. The NASD found that 
Walford failed to comply with its interpretation with 
respect to free-riding and withholding, and thereby 
violated its rule requiring “high standards of com- 
mercial honor and just and equitable principles of 
trade.’’ It censured Walford, fined him $10,000, 
and required him to requalify by examination as a 





1 Article Ill, Section 1, of the NASD’s Rules of Fair 
Practice. 
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registered principal within six months.? Our find- 
ings are based on an independent review of the 
record. Py 


The NASD’s free-riding and withholding interpreta- 
tion provides that a person associated with a 
member who participates in a public offering of se- 
curities which immediately trade at a premium in 
the aftermarket (a “hot issue”) must make a bona 
fide public distribution of such securities to the 
public at the public offering price.? To that end, the 
interpretation, among other things, forbids an as- 
sociated person to sell any of the securities to a 
finder with respect to the offering, or to any mem- 
ber of the finder’s immediate family.* As pertinent 
here, the term “immediate family” is defined to in- 
clude a finder’s parents, wife and sisters.5 The in- 
terpretation further provides that allocations can 
be made to such restricted accounts if the member 
can show, among other things, that the securities 
were sold in accordance with the restricted per- 
son’s “normal investment practice with the mem- 
ber.’’€ It defines “[nJormai investment practice” to 
mean “the history of investment in an account with 


the member,” and states that such history must in- 





2The NASD has stayed the sanctions imposed 
pending determination of these proceedings. 


3See NASD Manual § 2151, p. 2039-3 et seq. 


2 


4Id. at pp. 2040-2041. 


Sid. at p. 2045. The interpretation provides that 
“(t]he term ‘immediate family’ shall include par- 
ents, mother-in-law or father-in-law, husband or 
wife, brother or sister, . . . children, or any relative 
to whose support [the restricted person] contrib- 
utes directly or indirectly.” Walford argues that the 
interpretation relates only to members of the “im- 
mediate family” who receive financial support from 
the restricted person. We disagree. The interpre- 
tation clearly defines the term “immediate family” 
to include specified relatives of a restricted person 
and, in addition, any other relative receiving finan- 
cial support from that person. 


6Id. at p. 2041. 
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clude purchases with some regularity, but not a 
practice of purchasing mainly “hot issues.”” 


In 1978, Columbine participated in public offerings 
of the stock of Tenderfoot International, Inc. and 
Solar Development, Inc., each of which traded at 
an immediate premium in the aftermarket. Walford 
sold shares of Tenderfoot to the finder’s mother, 
and sold shares of both Tenderfoot and Solar to 
the finder’s wife and two sisters. He knew that 
these customers were restricted accounts within 
the meaning of the NASD’s interpretation. 


Walford asserts that, when he effected the sales at 
issue, he was under the impression that the “nor- 
mal investment practice” specified in the interpre- 
tation referred to a customer's investment history 
with al/ firms with which the customer had dealt. 
But, as previously noted, the interpretation clearly 
bars sales of a “hot issue” unless they are in ac- 
cordance with a restricted customer's “normal in- 
vestment practice with the member.” (Emphasis 
added.) It is clear that none of the customers in 
question had an investment history with Colum- 
bine that would justify the sales in question. 


We conclude that Walford made sales to restricted 
persons in contravention of the NASD’s inierpreta- 
tion. We accordingly affirm the NASD’s findings of 
violation with respect to the four accounts referred 
to above. 


The NASD found that Walford committed addition- 
al violations by selling “hot issue” securities to five 
other persons whose accounts were restricted un- 
der its interpretation. However, the record does 
not support the NASD’s findings as to such ac- 
counts, and we accordingly set those findings 
aside. 


Walford argues that the NASD’s interpretation is 
invalid because, in effect, it is an amendment to 
NASD rules which was not promulgated in con- 
formance with applicable requirements. This con- 
tention is without merit. The NASD’s By-Laws spe- 





7\d. at p. 2045. 


®The same individual acted as finder for both of- 
ferings. 
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cifically authorize the Association's Board of 
Governors to issue interpretations of the NASD’S 
Rules of Fair Practice. Thus the Board was clear- 
ly empowered to issue an interpretation of Section 
1 of Article Ill of those rules which requires the ob- 
servance of just and equitable principles of trade. 
The interpretation “prescribes explicit standards 
[which are] designed to promote” that objective.'° 


Walford further contends that the interpretation is 
anti-competitive insofar as it prevents a member 
firm from selling hot issues to restricted buyers not 
having a “normal investment practice with the 
member.’’'' He argues that the interpretation 
therefore violates antitrust provisions and the Se- 
curities Exchange Act’s strictures against impos- 
ing undue burdens on competition. He further con- 
tends that the NASD’s interpretation unfairly 
discriminates against new brokerage firms where 
customers have no investment history. 


We cannot accept Walford’s contentions. The free- 
riding and withholding interpretation, and the con- 
cern that it reflects as to practices that contribute 
to artificial increases in securities prices by re- 
stricting the supply available for distribution to 
public investors, have been the subject of repeat- 
ed emphasis by the NASD and by us.'2 





%Article Vil, Section 3 of the NASD’s By-Laws au- 
thorizes the Board “[t]o make and issue interpre- 
tations of all ... rules of fair practice.”” NASD Man- 
ual § 1503, p. 1123. 


10 See Albert H. Harris, 45 S.E.C. 971, 974 n. 14 
(1975). We note that the relevant provisions of the 
NASD’s interpretation were issued long prior to 
the adoption of Sections 3(a)(27) and 19(b) of the 
Exchange Act, and the promulgation of rule 19b-4 
thereunder, pursuant to which new NASD interpre- 
tations may be treated as rules for certain pur- 
poses. 


'!Walford’s request for reconsideration of our prior 
order denying his motion to adduce additional evi- 
dence with respect to the anti-competitive effect of 
the NASD’s interpretation is denied. 


'2See, e.g., Robert E. Meyers & Company, 45 
S.E.C. 211 (1973); Don D. Anderson & Co., Inc., 
43 S.E.C. 989, (1968), aff'd, 423 F.2d 813 (C.A. 
10, 1970), and authorities there citied. 
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The interpretation is designed to prevent “insid- 
ers,” such as finders and their immediate families, 
from gaining an unfair advantage over public in- 
vestors in acquiring shares of hot issues at the 
public offering price.'* The exception permitting al- 
locations to restricted persons if such allocations 
are in accordance with those persons’ normal in- 
vestment practice with the selling member is in 
line with that objective, since it ensures that re- 
stricted purchasers are regular customers of the 
member and not merely acquiring stock as a result 
of their insider status.'* In addition, the NASD’s in- 
terpretation forbids a member's sale of hot issue 
shares to restricted persons unless “the amount 
sold to any one of such persons is insubstantial in 
amount.”'5 Without the requirement that sales to 
such individuals be made in accordance with their 
normal investment practice with the member, 
such a person would be free to open accounts with 
several members and use his investment history 
with one firm to justify hot issue allotments from a 
number of firms, thereby obtaining an excessive 
amount of the issue being sold.'® 


We are unable to conclude that the NASD’s free- 
riding interpretation, or the implementation of that 





13See Rentz & Company, Inc., 43 S.E.C. 436, 438 
(1967). 


14See P. K. Hickey & Company, Securities Ex- 
change Act Release No. 12164 (March 4, 1976), 9 
SEC Docket 91, 92. 


1SNASD Manual § 2151, p. 2041. 


16Walford argues that a restricted person could be 
prevented from acquiring excessive amounts of a 
hot issue by less anti-competitive methods. How- 
ever, even assuming that Walford’s suggestions 
are practical, the legislative history of the Securi- 
ties Act Amendments of 1975 shows that it was 
not Congress’s intention to require this Commis- 
sion to justify its actions, or those taken by the 
NASD, as being “the least anti-competitive man- 
ner of achieving a regulatory objective.” See Re- 
port of the Senate Committee on Banking, Hous- 
ing and Urban Affairs, S. Rep. No. 94-75, 94th 
Cong., 1st Sess., 13. 
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interpretation, violates antitrust provisions.'? Nor 
do we consider that the NASD has imposed “any 
burden on competition not necessary or appropri- 
ate in furtherance of the purposes of [the Ex- 
change Act].’"'8 


IV. 


Walford contends that the sanctions imposed on 
him are too severe. We have set aside the NASD’s 
findings of violation with respect to Walford’s sales 
to five customers. Under the circumstances, we 
think that the NASD should be given the opportu- 
nity to reassess the sanctions imposed on Wal- 
ford. We shall accordingly remand these proceed- 
ings to the Association for that purpose. 


An appropriate order will issue.'9 


By the Commission (Chairman SHAD and Com- 
missioners EVANS, THOMAS and LONG- 
STRETH); Commissioner LOOMIS not 
participating. 


George A. Fitzsimmons 
Secretary 








17See United States v. National Association of 
Securities Dealers, Inc., 422 U.S. 694, 732-735 
(1975). 


18See Sections 15A(b)(9) and 19(e)(2) of the Ex- 
change Act. As we stated in Rentz & Company, 
Inc., supra, 43 S.E.C. at 440: 


“Aside from the fact that sales to persons in the 
restricted categories are specifically authorized by 
the interpretation where the specified conditions 
are met, we view the interpretation as contributing 
to, rather than detracting from, the existence of 
free and open markets and as serving to protect 
investors and the public interest.” 


19We have carefully considered all of the argu- 
ments advanced by Walford and the NASD. Their 
contentions are rejected or sustained to the extent 
that they are inconsistent or in accord with the 
views expressed in this opinion. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18025/August 10, 1981 


Admin. Proc. File No. 3-5905 
In the Matter of the Application of 


DONALD L. WALFORD 
Denver, Colorado 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSSOCIATION OF SECURITIES 
DEALERS, INC. 


ORDER REMAINING PROCEEDINGS TO REGIS- 
TERED SECURITIES ASSOCIATION 


On the basis of the Commission’s opinion issued 
this day, it is 


ORDERED that these proceedings be, and they 
hereby are, remanded to the National Association 
of Securities Dealers, Inc. for further action in ac- 
cordance with such opinion. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18026/August 10, 1981 


NOTICE OF RECEIPT OF AMENDMENT TO CTA 
PLAN 


File No. S7-433 


On August 4, 1981, the participants in the Consoli- 
dated Tape Association (‘CTA’) submitted to the 
Commission an amendment to the Restated and 
Amended Plan (“CTA Plan’”)' submitted to the Se- 


curities and Exchange Commission pursuant to 
the predecessor to Rule 11Aa3—1 under the Secu- 
rities Exchange Act of 1934, governing the consol- 
idated transaction reporting system.? 


|. Description of Amendment 


The CTA Plan participants have proposed 
amending Schedules A-1 through A-4 attached to 
the Restated CTA Plan as Exhibit D. The amend- 
ment increases the rates charged on behalf of all 
the participants and sponsors of the CTA Plan for 
access to or use of consolidated transaction re- 
porting facilities of the CTA. The increases in CTA 
fees reflect Western Union rate increases for its 
communication lines, and are calculated to pass- 
through the Western Union increases to CTA sub- 
scribers. 


The amendment raises CTA Network A monthly 
rates for all subscribers by 12.7% and raises Net- 
work B monthly rates for all subscribers by 18.2%. 
In addition, a one-time charge is imposed in 
August, 1981 to recover the amount of the West- 
ern Union rate increases in months prior to the 
amendment on a retroactive basis. This one-time 
charge is 21.9% of the new monthly charge for 
Network A, and 28.4% of the new monthly charge 
for Network B. 


ll. Request for Comment 


Pursuant to Rule 11Aa3-2(c)(3) under the Act, the 
amendment became effective upon filing with the 
Commission. However, the Commission may sum- 
marily abrogate the amendment within 60 days of 
filing and require filing and Commission approval 
by order pursuant to Rule 11Aa3-2(c) (2), if it ap- 
pears to the Commission that such action is nec- 
essary or appropriate in the public interest, for the 
protection of investors, or the maintenance of fair 
and orderly markets, to remove impediments to, 
and perfect mechanisms of, a national market sys- 
tem, or otherwise in furtherance of the purposes of 
the Act. Accordingly, in order to assist the Com- 
mission in determining whether to abrogate the 
amendment and to require filing and further re- 
view, interested persons are invited to submit their 
views to George A. Fitzsimmons, Secretary, Secu- 
rities and Exchange Commission, Washington, 





'See Securities Exchange Act Release No. 
16983, (July 16, 1980) 45 FR 49414. 
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2See Securities Exchange Act Release No. 16589 
(February 26, 1980) 45 FR 12378. 
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D.C. 20549, within 21 days from the date of publi- 
cation in the Federal Register. The Amendment to 
the CTA Plan will be available for public inspection 
in the Commission's public reference room. All 
communications should refer to File No. S7-433. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18027/August 10, 1981 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE NATIONAL SECURITIES 
CLEARING CORPORATION (File No. 
SR-NSCC-81-2) 


National Securities Clearing Corporation 
(“NSCC’”) submitted a proposed rule change on 
August 3, 1981, pursuant to Rule 19b-—4 under the 
Securities Exchange Act. The rule change amends 
NSCC’s automated stock borrow precedures so as 
to permit members participating in the program to 
utilize a long free account rather than initiating the 
recall procedure mandated by Rule 15c3-3 in the 
event that a deficit is created as a result of making 
available to NSCC securities for borrowing. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-—4 thereun- 
der. At any time within sixty days of the filing of 
such proposed rule change, the Commission may 
summarily abrogate the rule change if it appears 
to the Commission that such action is necessary 
or appropriate in the public interest, for the protec- 
tion of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
August 10, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submissions 
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within twenty-one days from the date of publica- 
tion should file six copies thereof with the Secre- 
tary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washing- 
ton, D.C. 20549. Reference should be made to 
File No. SR-NSCC-81-2. 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of 
the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organi- 
zation. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18028/August 11, 1981 


Admin. Proc. File No. 3-5909 
In the Matter of the Applications of 


VOSS & CO., INC. 

6320 Augusta Drive 

Springfield, Virginia 
and 


STEPHEN C. VOSS 

CAROLE L. HAYNES 

RICHARD M. KULAK 

For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCI- 
ATION&REVIEW OF DISCIPLINARY 
PROCEEDINGS 
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Grounds for Remedial Action 


Checks drawn on Insufficient 
Funds 


Failure to Comply with 
Recordkeeping and Reporting Re- 
quirements 


Failure to Register Salesmen 


Failure to Make Accurate Disclo- 
sure of Credit Terms 


Where head trader of member firm of 
registered securities association pur- 
chased securities with checks drawn on 
insufficient funds, and failed to comply 
with reporting requirements; where firm, 
its president and vice president failed to 
comply with recordkeeping and report- 
ing requirements, and failed to make ac- 
curate disclosure to customers of the 
firm's credit terms in margin transac- 
tions; and where firm and its president 
permitted unregistered salesmen to ef- 
fect general securities transactions; 
held, association’s findings of violation, 
and sanctions imposed on trader, af- 
firmed, but proceedings with respect to 
firm, its president and vice president re- 
manded to association for reassess- 
ment of the sanctions imposed, since 
several other findings of violation with 
respect to them set aside. 


APPEARANCES: 


G. Donald Markle, of Hall, Surovell, Jackson & 
Colten, P.C., for Voss & Co., Inc., Stephen C. 
Voss and Carole L. Haynes. 


Michael J. Chamowitz, of Weight, Finch & 
Chamowitz, for Richard M. Kulak. 


Andrew McR. Barnes and Peter J. Chepucavage, 
for the National Association of Securitie Dealers, 
Inc. 


Voss & Co., Inc. (“Voss Co.”), a member firm of 
the National Association of Securities Dealers, 
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Inc. (“NASD”), Stephen C. Voss, its president, 
Carole L. Haynes, the firm’s vice president and 
treasurer, and Richard M. Kulak, Voss Co.’s form- 
er head trader, appeal from NASD disciplinary ac- 
tion. The NASD found that Kulak purchased secu- 
rities with checks drawn on insufficient funds and, 
together with the firm and Voss, failed to comply 
with certain reporting requirements. In addition, it 
found that Voss Co. and Voss improperly per- 
mitted unregistered salesmen to engage in busi- 
ness, failed to comply with a net capital undertak- 
ing, and, together with Haynes, failed to comply 
with customer protection, net capital, record- 
keeping and other reporting requirements, as well 
as improperly hypothecating customers’ securities 
and furnishing customers with inaccurate informa- 
tion concerning the firm’s credit terms in margin 
transactions. 


The NASD fined the firm $2,000, suspended it 
from membership in the Association for five days, 
suspended Voss and Haynes from association 
with any NASD member for five days, fined Kulak 
$2,500, barred him from association with any 
member firm in a managerial, supervisory or prin- 
cipal capacity, and suspended him from associa- 
tion with an NASD member in any capacity for 60 
days.' Our findings are based on an independent 
review of the record. 


Voss Co. engaged in a general securities busi- 
ness, effecting transactions in both corporate and 
municpal securities. During the relvant period, 
Voss and Haynes, the firm’s financial principal, 
had the ultimate responsibility for seeing to it that 
the firm complied with applicable regulatory re- 
quirements.? 


HI. 
The NASD found that Kulak engaged in unethical 


conduct in connection with his dealing with Voss 
Co. In a number of instances between December 





'The NASD also assessed costs against appli- 
cants. 


2Haynes admitted that she shared such responsi- 
bility with Voss. 
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1977 and April 1978, he paid the firm for pur- 
chases of securities with checks drawn on a bank 
account in which there were insufficient funds, and 
covered the checks with the proceeds he received 
from Voss Co. from the sale of the same securi- 
ties. Kulak claims that he did not know that his ac- 
count was short the necessary funds when he is- 
sued the checks in question.* But, on the basis of 
our review of the record, we find the inference 
compelling that he knew about those shortages. 
For example, in payment for certain purchases 
during the period at issue, he gave Voss Co. 
checks for $11,000, $18,000 and $22,000 when 
the respective balances in his account were only 
$26, $128 and $206. Moreover, at Kulak’s request, 
Voss Co. made early payment for his sales prior to 
the settlement dates. 


We think it clear that Kulak deliberately engaged 
in an improper practice. We accordingly conclude 
that his conduct was inconsistent with high 
standards of commercial honor and just and equi- 
table principles of trade. Hence we affirm the 
NASD’s findings of violation against him in this re- 
gard.§ 





3He stated that, although the customarily wrote a 
substantial number of checks in any given month, 
he did not balance his checking accounts very of- 
ten. He also asserted that, when he did “balance” 
his accounts, he merely called up the bank and in- 
serted the amount given him. 


4The NASD found that the other applicants “‘delib- 
erately closed their eyes to Kulak’s [activities]” 
and, therefore, that they also engaged in unethical 
conduct. However, the record does not support the 
NASD’s findings of violation with respect to the 
other applicants, and we set those findings aside. 
The NASD seeks to adduce additional evidence 
on this issue. However, it has not shown that there 
were reasonable grounds for failing to adduce 
such evidence in the proceedings below. Accord- 
ingly, the NASD’s request is denied. 


5Kulak asserts that he voluntarily disclosed his 
check-writing activities to the NASD’s staff prior to 
the institution of these proceedings. But such dis- 
closure does not preclude a finding of violation. 
Kulak further argues that a finding of scienter is 
necessary to establish his violation. We disagree. 
In any event, it is clear that he acted with scienter. 
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IV. 


The NASD found that Voss Co. failed to comply 
with customer protection and net capital provi- 
sions, and with an undertaking given the NASD to 
maintain a specified net capital ratio. It also found 
that the firm improperly hypothecated customers’ 
securities. Voss, who signed the net capital under- 
taking on behalf of his firm, was held responsible 
for the failure to comply with that undertaking and, 
together with Haynes, for the other violations 
found by the NASD. The pertinent facts are as fol- 
lows. 


Voss Co. established a clearing arrangement for 
municipal bond purchases with the Northern 
Virginia Bank (“NVB”), which dealt with a corre- 
spondent bank in New York City, the Manufactur- 
ers Hanover Trust Company (“MHTC’”’). In order to 
have funds available in New York on settlement 
dates, Voss Co. would contact the contra-broker to 
find out if the bonds would be delivered in New 
York on time. If so, Voss Co. would advise NVB, 
and NVB would notify MHTC and authorize a 
charge to NVB’s account with that bank. NVB 
would charge Voss Co.'s account for the bonds on 
the date they were due to be delivered in New 
York. Upon delivery, MHTC would pay for the 
bonds, and immediately send them by registered 
mail to NVB, where Voss Co. would promptly pick 
them up. The delivery to NVB generally took four 
or five days. 


On the basis of the foregoing, the NASD found 
that, as of February 28, 1978, Voss Co. did not 
properly compute its reserve requirement as re- 
quired by the customer protection provisions of 
Rule 15c3-3 under the Securities Exchange Act. 
The NASD'’s finding of violation was based on the 
firm’s failure to include in its computation a credit 
of $102,273 reflecting prepaid customers’ securi- 
ties which the firm had failed to receive. 


Rule 15c3-3 requires broker-dealers to set up a 
special reserve bank account for the exclusive 
benefit of customers to whom they owe money.® In 
computing the amount that must be deposited in 
that account, a broker-dealer essentially adds up 
the amounts it owes customers (credit balances), 
and subtracts the amounts that its customers owe 





®Rule 15c3-3(e). 
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the firm (debit balances). Here Voss Co. had al- 
ready paid for the $102,273 in securities that its 
customers had purchased. Thus it was not re- 
quired to include that amount as a liability in 
computing its credit balance as of February 28. 
We accordingly set aside the NASD’s findings of 
violation in this regard. 


The NASD also found that Voss Co. further vio- 
lated customer protection provisions, and improp- 
erly hypothecated customer's fully paid securities. 
We are unable to conclude that the record supports 
these findings. Around February 28, 1978, Voss 
Co., which had purchased but had not received 85 
New York State bonds, entered into a coliateral 
loan agreement with NVB, designating as a 
portion of the collateral a ‘‘due bill” covering 25 of 
the bonds. The firm also sold 25 of the bonds to 
customers and received payment for them. Thirty- 
five bonds were delivered to MHTC around March 
1, 1978. Voss Co. received them from NVB on 
March 6, and delivered the 25 that were due to 
customers on March 7. 


The NASD found that the firm violated customer 
protection provisions by failing to issue instruc- 
tions to NVB to release the customers’ fully paid 
securities from the lien held by the bank,” and im- 
properly hypotecated those securities by com- 
mingling them with firm securities under that lien.® 
However, the record supports applicants’ conten- 
tion that their customers’ bonds were not subject 
to the lien. A letter from NVB states that, during 
the period in question, when NVB was acting as 
Voss Co.’s agent for the receipt of customers’ 
bonds through MHTC, NVB had an agreement 
with Voss Co. that “such securities coming into 
the possession and control of [NVB] were not sub- 
ject to any ... lien or claim of any kind in favor of 
[NVB] or any person claiming through [it].”” And, 
as we have seen, NVB promptly delivered the 25 
bonds in question to Voss Co. when it received 
them, and Voss Co. promptly delivered them to its 
customers. Under the circumstances, we are 
unable to conclude that the NASD’s findings of vi- 
olation should be sustained, and we accordingly 
set them aside. 





7Rule 15c3-3(d). 


®Rule 15c2-1(a)(2) under the Exchange Act. 
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Finally, the NASD found that Voss Co. violated net 
capital provisions as of February 28, 1978. In find- 
ing a deficiency, the NASD deducted from the 
firm’s net capital the $102,273 in prepaid custom- 
ers’ securities, referred to above, which Voss Co. 
had not yet received on that date. The deduction 
resulted in a deficiency of some $46,000 in the 
firm’s net capital. However, it appears that the se- 
curities in question were in the possession of 
MHTC, Voss Co.'s agent, on the date in question. 
Under the circumstances, no deduction should 
have been made from the firm’s net capital. We 
accordingly set aside the NASD’s findings of viola- 
tion in this respect. 


Based on its finding of a net capital violation, the 
NASD also found that the firm failed to comply 
with an undertaking, given the NASD in June 
1977, not to permit Voss Co.’s aggregate indebt- 
edness to exceed 800% of its net capital. Since 
we have set aside the NASD’s finding that the firm 
violated net capital provisions, we also set aside 
the NASD’s findings of violation in connection with 
the undertaking that the firm gave the NASD. 


V. 


The NASD found that Voss Co. permitted two indi- 
viduals to engage in a general securities business 
at a time when they were not registered to do so 
with the Association. Voss was held responsible 
for these violations. 


During the relevant period, the two salesmen in 
question were only authorized to sell municipal 
bonds. However, one of them took orders from 
customers for corporate securities and ultimately 
derived compensation from those transactions.? 
The second salesman effected at least one sale of 





°By June 1977, the salesman owed Voss Co. 
some $2,400 for advances against future earnings 
on municipal bond transactions. In liquidating his 
debt to the firm, he received a credit of $592 in 
recognition of the corporate securities business 
generated by his customers. Applicants assert that 
the salesman did not receive the $592 credit until 
he had become registered with the NASD as a 
general securities principal. However, the credit 
was based on transactions effected prior to that 
registration. In any event, payment of compensa- 
tion is not necessary to a finding of violation. 
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shares in a mutual fund. We accordingly affirm the 
NASD’s findings of violation. 


Vi. 


The NASD found that Voss Co. failed to comply 
with NASDAQ and other reporting requirements. It 
held Voss and Kulak responsible for the NASDAQ 
violations, and Voss and Haynes responsible for 
the other reporting violations. 


the Association found that, on five occasions in 
February 1978, Voss Co. incorrectly reported its 
NASDAQ volume in two securities. Voss Co. and 
Voss admit the reporting errors found by the 
NASD, and Kulak does not challenge those find- 
ings. Voss Co. asserts that the errors represented 
only a small percentage of its reported NASDAQ 
volume during the month in question. However, 
that circumstance cannot justify the reporting er- 
rors that were made. 


The NASD found that the firm’s Focus | reports as 
of the end of January and February 1978 failed to 
disclose substantial concentrations of a certain 
stock in some ten margin accounts carried by the 
firm. Although Item 28(b) of the Focus report form 
clearly calls for such information, the required dis- 
closure was not made. Applicants assert that the 
necessary information was reflected in rule 
15c3-3 computations attached to their reports. 
However, the NASD noted that its files did not 
contain any such attachments. In any event, it is 
clear that the relevant information was not includ- 
ed in the reports as required.'° 


We accordingly affirm the above findings of viola- 
tion. 


Vil. 


The NASD found that, during the period from De- 
cember 30, 1977 through February 1978, Voss 
Co., Voss and Haynes gave customers inaccurate 
statements describing the firm’s credit terms in 
margin transactions. The firm’s statement recited 
that interest would be charged on each customer's 
monthly average debit balance on the basis of dai- 
ly interest rates during the period in question. In 


’ 





1°The NASD’s request to adduce additional evi- 
dence on this issue is denied. 
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fact, however, applicants’ computation of interest 
was not based on the pertinent daily interest rates. 
Although actual interest charges may have been 
less than if they had been computed in accord- 
ance with the firm’s disclosure statement, the fact 
remains that the statement did not accurately de- 
scribe the firm’s method of computing interest. 


We accordingly affirm the NASD’s findings of vio- 
lation in this respect. 


Vill. 


Finally, the NASD found that the firm violated 
recordkeeping provisions, and Voss and Haynes 
were held responsible for those violations. 


The NASD found that, from April 1977 to April 
1978, Voss Co. failed properly to complete 22 new 
account cards for customers who engaged in 
municipal bond transactions.'' Applicants admit 
that the account cards did not contain all of the re- 
quired information.’ For example, none of the 
cards in the record bear the required signature of 
the principal accepting the account. Voss and 
Haynes assert that, during the relevant period, re- 
sponsibility for the preparation of the cards had 
been delegated to a principal of the firm in the 
municipal bond department. They claim that they 
were unaware that he was not fulfilling his respon- 
sibility. But, in another NASD proceeding, Voss 
Co. and Voss submitted a “Letter of Admission, 
Waiver and Consent” admitting that violations per- 
taining to new account cards had been “extensive- 
ly discussed” with the NASD’s staff by Decem- 
ber 29, 1977.'3 And, in these proceedings, Haynes 
admitted that, by the end of 1977, an NASD exam- 
iner had advised her of problems with “a new ac- 
count card here and there.” 





11 Applicants complain that the NASD did not ob- 
tain a “representative sampling” of the firm’s new 
account cards. But no such sampling is required to 
establish a violation. Each card must be com- 
pleted properly. 


12See Rule G-8(a)(xi) of the Municipal Securities 
Rulemaking Board, MSRB Manual, 43536, 
pp. 3528-29. 


13See note 24, infra. 
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We think it clear that, at least by January 1978, 
Voss and Haynes were under a duty to see to it 
that appropriate corrective measures were taken. 
This they failed to do.'* Accordingly, we affirm the 
NASD’s findings of violation with respect to ac- 
count cards prepared from January to April of 
1978.15 


The NASD found that, as of February 28, 1978, 
the security position records maintained by Voss 
Co. contained various errors with respect to cus- 
tomers’ long positions and the location of securi- 
ties. Applicants assert that the majority of these 
errors were made by an inexperienced new em- 
ployee, and that they were corrected as soon as 
they were discovered. But the fact remains that 
the firm’s position records were inaccurate, and 
that applicants were responsible for those inaccu- 
racies. 


Voss Co. claims that, in any event, it was in com- 
pliance with Rule 17a-13(b) under the Exchange 
Act which provides a procedure for correcting cler- 
ical errors. But that rule simply requires a broker- 
dealer to record ‘all unresolved differences” be- 
tween its records and the security count and 
verification which it is required to make. It in no 
way relieves a firm of its responsibility for main- 
taining accurate records.'® 


Rule 17a-3 under the Exchange Act requires every 
registered broker-dealer to make and keep a ledg- 
er reflecting monies borrowed together with a rec- 





14The record contains several new account cards 
dating from February and March of 1978. 


15The NASD seeks leave to adduce as additional 
evidence, a list of the account cards involved in 
the other NASD proceeding. However, those cards 
were prepared prior to January 1978. Hence no 
useful purpose would be served by accepting such 
evidence, and we accordingly deny the NASD’s 
request. 


16 Applicants claim that an error in a position rec- 
ord does not constitute a violation of recordkeep- 
ing requirements. But, as we have repeatedly 
held, the requirement that records be kept 
embodies the requirement that such records be 
true and correct. See, e.g., Lowell Niebuhr & Co., 
Inc., 18 S.E.C. 471, 475 (1945). 
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ord of the collateral therefor. The NASD found 
that, from December 30, 1977 through February 
1978, Voss Co. did not adequately maintain those 
records. 


Voss Co. admits that, although its general ledger 
contained relevant information pertaining to its 
loans, it did not show the collateral for those loans. 
However, it asserts that it kept a record of perti- 
nent collateral on a “unit system,” a record con- 
taining all outstanding drafts for money due Voss 
Co. on securities sold to other brokers. It claims 
that its “unit system” contained all of the compo- 
nents of the record required by Rule 17a-3.'7 We 
cannot accept this argument. It is undisputed that 
the firm merely kept copies of all outstanding stock 
drafts, on any given day in a folder and, when a 
particular draft was paid, placed it “in the broker's 
file.” It is clear that there was no historical record 
of collateral for loans to the firm. Haynes stated 
that she could reconstruct such a record from oth- 
er records which the firm maintained. However, we 
have consistently held that, even if required data 
can be derived from other records, a broker-dealer 
is not relieved thereby of its obligation to maintain 
the records specified by recordkeeping provi- 
sions.'® 


Applicants further assert that Voss Co.’s clearing 
bank kept a daily log for the firm of all drafted se- 
curities, and argue that this record, together with 
the firm’s general ledger relating to its loan ac- 
count, satisfied applicable requirements. However, 
Rule 17a-3 specifically requires that a “broker or 
dealer make and keep current’ the required rec- 
ords pertaining to its business. Clearly, the rec- 
ords maintained by the bank did not meet this re- 
quirement.'9 





'7 Applicants claim that this system had been in ef- 
fect for several years, and that the NASD’s staff 
had not previously objected to it. But a broker- 
dealer cannot shift responsibility for compliance 
with regulatory requirements to the NASD. See, 
e.g., Don D. Anderson & Co., Inc., 43 S.E.C. 989, 
991 (1968), aff'd, 423 F.2d 813 (C.A. 10, 1970). 


18 See, e.g., Frank DeFelice, Ph.D. & Associates, 
Inc., Securities Exchange Act Release No. 16206 
(September 14, 1979), 18 SEC Docket 394, 398. 


19Voss Co. makes no claim that it met the require- 
ments of Rule 17a-3(b)(2). 
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In light of the foregoing, we affirm the NASD’s 
findings of violation in the above respects.?° 


IX. 


Applicants contend that the sanctions imposed on 
them are too severe. Kulak asserts that any viola- 
tions he committed were technical and uninten- 
tional, and that no one was harmed thereby. He 
further asserts that he cooperated fully with the 
NASD and informed it of his check-writing activi- 
ties, and that he has already suffered great hard- 
ship. Voss Co., Voss and Haynes assert that their 
alleged violations were technical, that Kulak is no 
longer associated with the firm, and that Voss Co. 
no longer maintains its own back office. 


We see no basis for reducing the sanctions 
imposed on Kulak. His misconduct was serious 
and deliberate. The scheme in which he engaged 
obviously contravened the most basic tenets of 
just and equitable principles of trade. It subjected 
the recipient of his checks to serious risk of loss, 
and subverted the implicit confidence on which the 
capital markets depend.*'! The fact that no one 
suffered actual harm as a resut of Kulak’s activi- 
ties is not a weighty mitigative factor.22 Moreover, 





20The NASD also found that, between January 
and March 1978, Voss Co., Voss and Haynes 
failed to deliver to customers effecting options 
transactions a current Options Clearing Corpora- 
tion prospectus. However, the record does not 
support the NASD’s findings of violation, and we 
accordingly set them aside. 


Applicants claim that some member of the NASD’s 
staff were hostile towards them, and that the pro- 
ceedings before the NASD were unfair. However, 
the record does not support these claims. In any 
event, applicants have not been prejudiced since 
the NASD’s findings have been accorded de novo 
review by this Commission. See AR. H. Johnson & 
Co. v. S.E.C., 198 F.2d 690, 695 (C.A. 2, 1952), 
cert. denied, 344 U.S. 855; Shultz v. S.E.C., 614 
F.2d 561, 568 (C.A. 7, 1980). 


21See Lamb Brothers, Inc., Securities Exchange 
Act Release No. 14017 (October3, 1977), 13 
SEC Docket 265, 268. 


22Cf. Metropolitan Securities, Inc., 41 S.E.C. 365, 
368 (1963), where we stated in a net capital case: 


Volume 23, No. 6, August 25, 1981 


we note that, on March 9, 1979, on the basis of his 
plea of nolo contendere, Kulak was convicted of 
violating the registration provisions of the Securi- 
ties Act.2? Under all the circumstances, we are 
unable to conclude that the sanctions imposed on 
Kulak are excessive or oppressive. 


The rules violated by Voss Co., Voss and Haynes 
cannot be characterized as “technical.” Rather, 
they are important safeguards which have as their 
basic purpose the protection of public investors. 
Moreover, the NASD points out that the firm and 
Voss have previously been sanctioned by the As- 
sociation for similar violations.24 Nevertheless, we 
have set aside several findings of violation which 
the NASD made against the firm, Voss and 
Haynes. Under the circumstances, we consider it 
appropriate to remand the proceedings against 
these applicants to the Association. The NASD 
can then reassess the sanctions it imposed on 
them in light of the findings of violation that we 
have sustained. 


An appropriate order will issue.25 





“It is no defense that customers have not suffered 
actual ioss. The exposure to the risk posed by vio- 
lations of the rule is in itself the abuse at which the 
rule is aimed.” 


23U.S. v. Richard M. Kulak, Criminal No. 79-40-A 
(E.D. Va.). See Litigation Release No. 8687 
(March 9, 1979), 16 SEC Docket 1354. On the ba- 
sis of that conviction, Kulak was sanctioned by this 
Commission. Richard M. Kulak, Securities Ex- 
change Act Release No. 17523 (February 6, 
1981), 21 SEC Docket 1743. 


24Applicants move to strike the NASD’s brief 
which appended the pertinent NASD decisions 
and letters of admission, waiver and consent, 
including the letter referred to above. They claim 
that those documents are not properly part of the 
record. However, it is clear that we may take offi- 
cial notice of documents of this type, and we do so 
here. Accordingly, we deny applicants’ motion to 
strike. We grant the NASD’s request to file a reply 
brief in response to applicants’ reply brief, and the 
brief filed by the NASD is made part of the record 
herein. 


25We have carefully considered all of the argu- 
ments advanced by applicants and the NASD. 
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By the Commission (Chairman SHAD and Com- 
missioners EVANS, THOMAS and LONG- 
STRETH); Commissioner LOOMIS not 
participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18028/August 11, 1981 


Admin. Proc. File No. 3-5909 
In the Matter of the Applications of 


VOSS & CO., INC. 
6320 Augusta Drive 
Springfield, Virginia 


and 


STEPHEN C. VOSS 
CAROLE L. HAYNES 
RICHARD M. KULAK 


For Review of Disciplinary Action Taken by the 
NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


ORDER AFFIRMING IN PART AND REMANDING 
IN PART DISCIPLINARY ACTION TAKEN BY 
REGISTERED SECURITIES ASSOCIATION 


On the basis of the Commission’s opinion issued 
this day, it is 


ORDERED that the disciplinary action taken by 
the National Association of Securities Dealers, 
Inc. (“NASD”) against Richard M. Kulak, and the 
Association’s assessment of costs against him, 
be, and they hereby are, affirmed, and it is further 





FOOTNOTE—Continued 


Their contentions are rejected or sustained to the 
extent that they are inconsistent or in accord with 
the views expressed in this opinion. 
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ORDERED that the proceedings with respect to 
Voss & Co., Inc., Stephen C. Voss and Carole L. 
Haynes be, and they hereby are, remanded to the 
NASD’s Board of Governors for further action in 
accordance with such opinion. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18029/August 13, 1981 


A notice has been issued giving interested per- 
sons until September 3, 1981 to comment on the 
application of the Pacific Stock Exchange, Incor- 
porated for unlisted trading privileges in the com- 
mon stock ($2 par value) of NABISCO BRANDS 
INCORPORATED which is listed and registered 
on one or more other national securities ex- 
changes and is reported in the consolidated trans- 
action reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18030/August 13, 1981 


In the Matter of Applications of the 
PHILADELPHIA STOCK EXCHANGE, INC. 
For Unlisted Trading Privileges 

Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 


The Philadelphia Stock Exchange (‘‘Phix’) has 
filed applications with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act 
of 1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
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following securities which are listed on another na- 
tional securities exchange: 


Canada Southern Petroleum 
Common Stock, $1 Par Value (File 
No. 7-5955)! 


Berkeley Bio-Medical, Inc. 
Common Stock, $.01 Par Value (File 
No. 7-5956) 


Provident Bankcorp, Inc. 
Common Stock, No Par Value (File 
No. 7-5957)? 


The Commission finds that approval of the Phix’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the Phix is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3-11. The availability of last sale 
information for the subject securities should con- 
tribute to pricing efficiency and to ensuring that 
transactions on the Phix are executed at prices 
which are reasonably related to those occurring in 
other markets. Finally the Commission has re- 
ceived no comments indicating that the granting of 
these applications would not be consistent with 
the maintenance of fair and orderly markets and 
the protection of investors. The Commission fur- 
ther finds that approval of the Phix applications 
will provide increased opportunities for competi- 





‘Notice of this application was given by publica- 
tion in the Federal Register. 46 FR 38617 (July 28, 
1981). The Commission has received no com- 
ments with respect to this application. 


2Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 37842 
(July 22, 1981). The Commission has received no 
comments with respect to these applications. 
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tion among brokers and dealers and among ex- 
change markets consistent with the purposes of 
the Act and the objectives of the national market 
system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Philadelphia 
Stock Exchange in the above named securities 
are hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18031/August 13, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE AMERICAN STOCK Ex- 
CHANGE, INC. 


File No. (SR-Amex-81- 14) 


The American Stock Exchange, Inc., submitted on 
August 6, 1981, a proposed rule change under 
Rule 19b-4 to amend its current policy concerning 
the introduction of additional options series to al- 
low it to introduce, when appropriate, additional 
series of options at the next exercise price interval 
so long as at least 45 days remain before expira- 
tion of the series. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
August 17, 1981. In order to assist the Commis- 
sion to determine whether to approve the pro- 
posed rule change or institute proceedings to de- 
termine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
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20549. Reference should be made to File No. SR- 
Amex-81-14. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22153/August 7, 1981 


In the Matter of 
SOUTHWESTERN ELECTRIC POWER 
COMPANY 
Shreveport, Louisiana 
(70-6602) 
ORDER RELEASING JURISDICTION WITH RE- 


SPECT TO FINANCING AIR POLLUTION CON- 
TROL FACILITIES 


By order in this proceeding dated July 24, 1981 
(HCAR No. 22138), Southwestern Electric Power 
Company (“SWEPCO’”), a public-utility subsidiary 


530 /SEC DOCKET 


company of Central and South West Corporation, 
a registered holding company, was authorized to 
enter into transactions related to the financing of 
air pollution control facilities at Unit No. 3 of 
SWEPCO's Welsh Power Plant in Titus County, 
Texas (the ‘‘Facilities’”). SWEPCO was authorized 
to enter into an Installment Sale Agreement (the 
“Agreement’) with Titus County Fresh Water Sup- 
ply District No.1 (the “District’’), an instrumentality 
of the State of Texas, under which the District . 
would undertake the financing of the Facilities. 
The District is financing the acquisition or con- 
struction of the Facilities through the issuance and 
sale, concurrently with the execution of the Agree- 
ment, of the District's Pollution Control Revenue 
Bonds in an aggregate amount of $17,125,000. 
Jurisdiction was reserved in the order of July 24, 
1981, with respect to the installment payment obli- 
gations to be undertaken by SWEPCO pursuant to 
its agreements with the District insofar as such 
payments are affected by the effective interest 
rate of the bonds to be sold by the District. 


SWEPCO has filed a post-effective amendment 
stating that the interest rate for the District's bonds 
will be 12—¥Ye percent, with a price to the public of 
100 percent, plus accrued interest from August 1, 
1981 to the date of delivery. The underwriters’ dis- 
count is 1.925 percent, or $329,656.25. Net pro- 
ceeds to the issuer will be 98.075 percent, or 
$16,795,343.75, plus accrued interest from August 
1, 1981. The effective interest cost to SWEPCO is 
approximately 12.37 percent. The final maturity 
date of the bonds is August 1, 2011. 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that the ju- 
risdiction reserved in the order of July 24, 1981, 
with respect to the semi-annual installment- 
payment obligations to be undertaken by 
SWEPCO pursuant to its agreements be, and it 
hereby is, released, effective forthwith, and that 
the proposed transactions may be consummated 
subject to the terms and conditions prescribed in 
Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22154/August 7, 1981 


In the Matter of 


METROPOLITAN EDISON COMPANY 
Berks County, Pennsylvania 


(70-6567) 


ORDER AUTHORIZING SALE OF UTILITY AS- 
SETS 


Metropolitan Edison Company (‘‘Met-Ed’’), an 
electric utility subsidiary of General Public Utilities 
Inc. (“GPU”), a registered holding company, has 
filed a declaration with this Commission pursuant 
to Section 12(d) of the Public Utility Holding Com- 
pany Act of 1935 (‘Act’) and Rule 44 thereunder. 


Met-Ed is the owner of certain utility assets lo- 
cated in the City of Easton, Northampton County, 
Pennsylvania, which are currently used solely to 
provide transformed electric service to The Equita- 
ble Life Assurance Society of the United States 
(“Equitable”). Equitable has recently expanded its 
operations to the extent that it is presently 
consuming a significantly greater amount of elec- 
tricity and is now required, pursuant to Met-Ed’s 
tariff as filed with the Pennsylvania Public Utility 
Commission (‘“PaPUC”), to purchase untrans- 
formed electric services from Met-Ed, thereby 
necessitating the purchase by Equitable of trans- 
formation equipment. It is stated that said equip- 
ment would be of little or no use to Met-Ed in the 
event Equitable purchased and installed transfor- 
mation equipment from another source. The pur- 
chase of $143,526 was determined on the basis of 
arm’s-length negotiation between the parties. The 
net book cost of the utility assets on Met-Ed’s 
books as of June 30, 1980, was $62,957.65. 


The fees and expenses to be incurred in connec- 
tion with the proposed transaction are estimated at 
$6,500. The PaPUC has authorized the proposed 
transaction. No other state commission and no 
federal commission, other than this Commission, 
has jurisdiction thereover. 


Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
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promulgated under the Act (HCAR No. 21957), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22155/August 7, 1981 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


MISSISSIPPI POWER & LIGHT COMPANY 
Jackson, Mississippi 


(70-6614) 


ORDER AUTHORIZING PUBLIC UTILITY SUB- 
SIDIARY TO SELL INTEREST IN GENERATING 
STATION AND RELATED FACILITIES TO AN AS- 
SOCIATE PUBLIC UTILITY COMPANY 


Arkansas Power & Light Company (“AP&L”) and 
Mississippi Power & Light Company (“MP&L”), 
each a public utility subsidiary of Middle South 
Utilities, Inc., a registered holding company, have 
filed an application-declaration and amendments 
thereto with this Commission pursuant to Sections 
9(a), 10, 12(d) and 12(f) of the Public Utility Hold- 
ing Company Act of 1935 (“Act”) and Rule 44 pro- 
mulgated thereunder. 
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MP&L proposes to purchase from AP&L a 25% un- 
divided ownership share of the Independence 
Steam Electric Station (“Independence’’), a coal- 
fired electric generating station located near 
Newark, Arkansas consisting of two 815 Mw units. 
AP&L’s present 56.5% interest in Independence 
will be reduced to 31.5% upon consummation of 
the proposed transaction. The other participants in 
Independence are Arkansas Electric Cooperative 
Corporation (35%), City Water & Light Plant of the 
City of Jonesboro, Arkansas (5%), City of Conway, 
Arkansas (2%), City of West Memphis, Arkansas 
(1%) and City of Osceola, Arkansas (0.5%) (col- 
lectively with AP&L, the “Participants”’). 


AP&L will sell the 25% ownership share in Inde- 
pendence to MP&L at its book cost at the time of 
sale (including, but substituting in place of allow- 
ance for funds used during construction, AP&L’s 
“cost of money’). As was the case with all sales to 
the Participants, the cost of money portion of the 
price will be calculated on a monthly basis starting 
from when expenditures were first made using 
AP&L’s monthly marginal cost of capital. 


In addition, AP&L will charge MP&L, as it did those 
Participants who were not originally applicants for 
the certificate of environmental compatibility and 
need, for an allocable share of its uncapitalized 
planning, licensing, design and construction costs 
for Independence. Such charge will be at the rate 
of $50,000 per percent of MP&L’s 25% ownership 
share, an aggregate of $1,250,000, which sum will 
be payable at the closing. 


Assuming the closing occurs in September, 1981, 
AP&L estimates that MP&L would pay AP&L ap- 
proximately $79.9 million in respect of its 25% 
ownership share in Independence. In recognition 
of the fact that AP&L will not be liable for any actu- 
al taxes in the near future due to its earnings situ- 
ation and its participation in the Middle South con- 
solidated tax return, AP&L and MP&L will agree 
that the amount of the purchase price for Inde- 
pendence to be paid by MP&L at the closing will 
be reduced by an amount equal to AP&L’s de- 
ferred taxes with respect to such sale and that 
MP&L will pay such amounts to AP&L at such later 
date or dates as AP&L actually pays such federal 
income taxes. Therefore, actual payment due from 
MP&L to AP&L at the closing will be approximately 
$70.5 million. AP&L intends to apply the proceeds 
of the sale directly or indirectly to finance its con- 
struction program. 
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Rather than making a cash payment at the closing 
for the portion of Independence comprising the 
pollution control facilities MP&L will, commencing 
with the date on which AP&L shall have expended 
certain deposited funds, pay 56.5% of the ongoing 
construction costs for such facilities until the ex- 
penditures of AP&L and MP&L with respect to 
such facilities are in the ratio of their respective 
ownership shares in Independence. Thereafter 
AP&L and MP&L will bear their respective owner- 
ship shares of construction costs for pollution con- 
trol facilities. 


The Operating Agreement provides that AP&L will 
manage, control, operate and maintain Independ- 
ence on behalf of the Participants and that AP&L 
and the Participants will share in the actual 
operating costs incurred by AP&L in proportion to 
their respective ownership shares. The operating 
Agreement aiso provides that each Participant, in 
accordance with its ownership share, will pay 
AP&L on a monthly basis for its otherwise 
unrecovered administrative expenses not charged 
directly to Independence or any other AP&L plant. 


AP&L presently owns 100% of the coal handling 
facilities located at the Independence site and in- 
tended for use in connection with Independence’s 
operation and is proposing to arrange to transfer 
them to an affiliated entity under financing ar- 
rangements which are the subject of a separate fil- 
ing with this Commission (File No. 79-6604). 


In the event such transfer is not arranged prior to 
the closing, AP&L will sell MP&L a 50% undivided 
ownership interest in the coal handling facilities at 
a cost equal to 50% of its book cost at the time of 
sale (including, but substituting in place of 
AFUDC, AP&L’s cost of money). In such event 
MP&L would pay approximately $20 million for its 
50% interest in the coal handling facilities. If AP&L 
has transferred its interest in the coal handling fa- 
cilities to an affiliated entity prior to the closing or if 
such transfer is imminent, AP&L will transfer and 
assign 50% of its interest in the affiliated entity to 
MP&L in consideration of MP&L assuming 50% of 
AP&L’s liabilities with respect to such affiliated 
entity. In such event MP&L would not be obligated 
to make a cash payment to AP&L for the interest 
being acquired. 


A statement of the fees, commissions and ex- 
penses to be incurred in connection with the pro- 
posed transaction will be filed by post-effective 
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amendment. Various aspects of the proposed 
transaction have been authorized by the Arkansas 
Public Service Commission and the Mississippi 
Public Service Commission. It is stated that no 
other state or federal regulatory authority, other 
than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
(HCAR No. 22127), and no hearing has been re- 
quested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
rules thereunder are satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effec- 
tive forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


IT IS FURTHER ORDERED that jurisdiction be, 
and it hereby is, reserved with respect to the fees, 
commissions and expenses to be incurred in con- 
nection with the proposed transaction. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22156/August 7, 1981 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


(70-6604) 


ORDER AUTHORIZING CREATION OF NEW 
SUBSIDIARY TO FINANCE CONSTRUCTION OF 
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COAL-HANDLING FACILITIES; RESERVATION 
OF JURISDICTION OVER FEES 


Arkansas Power & Light Company (“Arkansas”), a 
public utility subsidiary of Middle South Utilities, 
Inc., a registered holding company, has filed an 
application-declaration and amendments thereto 
with this Commission pursuant to Sections 6(a), 7, 
9(a), 10, 12(b) and 12(f) of the Public Utility Hold- 
ing Company Act of 1935 (‘Act’) and Rules 45 
and 50(a)(2) promulgated thereunder. 


Arkansas proposes to establish ISES Corporation 
(“ISES”) as a wholly-owned non-utility subsidiary 
of Arkansas to finance the construction of coal- 
handling facilities at the Independence Steam 
Electric Station, currently under construction in In- 
dependence County, Arkansas. The facilities will 
be constructed in a number of separate phases, 
each of which may be completed and operated in- 
dependently of the others. ISES will be organized 
under the laws of the State of Arkansas, with $300 
stated capital to be provided by Arkansas through 
the purchase of all of its shares of common stock, 
no par value. ISES is to engage solely in the busi- 
ness of owning and financing the coal-handling 
equipment and selling it to Arkansas or to a party 
identified by Arkansas or leasing it back to 
Arkansas. Upon formation of ISES, Arkansas will 
sell and assign to the new subsidiary all of 
Arkansas’s existing right, title and interest in and 
to those portions of the coal-handling equipment 
which have been acquired and constructed prior 
thereto, and ISES will finance construction of the 
coal-handling equipment. ISES will pay Arkansas 
all costs paid or incurred by the utility for the coal- 
handling equipment to the date of the sale, 
including interest during construction. ISES will 
pay subsequent construction costs directly or re- 
imburse Arkansas for any additional costs paid by 
it. Arkansas will remain responsible for the design 
and construction of the coal-handling equipment 
on behalf of ISES. Upon notice by Arkansas or the 
occurrence of specified events, Arkansas will be 
obligated to purchase the coal-handling equipment 
or enter into a lease for such with ISES. 


ISES will finance acquisition of the existing coal- 
handling equipment from Arkansas and subse- 
quent construction of the equipment through inter- 
im loans under a credit agreement with a group of 
banks led by Hibernia National Bank in New Orle- 
ans (“Hibernia”) and North Carolina National Bank 
(“NCNB”). The loans will be made from time to 
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time during a 48 month period up to an aggregate 
amount of $75,000,000. Interim Loans will bear in- 
terest as follows: 


1) during the first twelve months from 
the date of the credit agreement at 
the prime commercial lending rate of 
NCNB; 


during the second twelve months at 
101% of the NCNB prime rate; 


during the third twelve months at 
102% of the NCNB prime rate; and 


4) during the remaining term at 103% of 
the NCNB prime rate. 


ISES may borrow from the banks at any time dur- 
ing the forty-eight month period in minimum 
amounts of $1,000,000 up to the maximum loan 
amount of $75,000,000. Fixed amounts of the In- 
terim Loans will be due and payable on three stag- 
gered maturity dates as set forth in the Credit 
Agreement, although such dates may, under cer- 
tain circumstances, be extended for one year. 
ISES may prepay the Interim Loans in whole or in 
part at any time. No amount paid by ISES, whether 
in a required payment or in an optional prepay- 
ment, may be reborrowed. 


ISES will be required to keep 1% of the commit- 
ment, as it may be reduced by any required pay- 
ments or optional prepayments, in the form of a 
depositary relationship with Hibernia. ISES will 
pay the banks quarterly a commitment fee of %% 
per annum of the daily average unused portion of 
the commitment projected by ISES to be drawn 
down each quarter and %% per annum of the daily 
average unused portion of the commitment not in- 
cluded in the anticipated usage. ISES may reduce 
the commitment upon notice to Hibernia and 
NCNB. The effective cost of money for the first 
twelve months will be 21.08%, based on a prime 
rate of 20%, per annum and an anticipated aver- 
age daily outstanding balance of $52,513,000 for 
the first twelve months. 


Upon completion of the coal-handling facilities or 
any phase thereof ISES will either lease the facili- 
ties to Arkansas for a term of ten years or arrange 
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a leveraged lease to Arkansas with a non-affiliated 
lessor. If ISES is the lessor it will have the option 
under the credit agreement of converting interim 
loans into ten-year term loans bearing interest at 
110% of the NCNB prime rate. The rent payable 
by Arkansas under any such lease will be suffi- 
cient for ISES to repay the term loans. The interim 
loans and any term loans as well as the commit- 
ment fee will be secured by a security interest 
granted to NCNB, as agent, by ISES in its proper- 
ty, rights in the facilities and rights under various 
agreements. 


In a related application currently on file with this 
Commission (File No. 70-6614) Arkansas pro- 
poses to sell a 25% interest in the Independence 
plant to its associate electric utility, Mississippi 
Power & Light Company (‘Mississippi’). Missis- 
sippi will also acquire a 50% interest in ISES in 
consideration of Mississippi's assumption of 50% 
of Arkansas’ liabilities with respect to ISES. 


A statement of the fees, commissions and ex- 
penses to be incurred in connection with the pro- 
posed transaction will be filed by post-effective 
amendment. 


It is stated that no state or federal regulatory au- 
thority, other than this commission, has jurisdiction 
over the proposed transaction. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
(HCAR No. 22108), and no hearing has been re- 
quested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied: 


IT |S ORDERED, pursuant to the applicable provi- 
sions of the Act, and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effec- 
tive forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


IT IS FURTHER ORDERED that jurisdiction be, 
and it hereby is, reserved with respect to the fees, 
commissions and expenses to be incurred in con- 
nection with the proposed transaction. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22157/August 13, 1981 


In the matter of 


NORTHEAST UTILITIES 
174 Brush Hill Avenue 
West Springfield, Massachusetts 01089 


(70-6309) 


NOTICE OF PROPOSED ISSUANCE AND SALE 
OF COMMON STOCK PURSUANT TO A DIVI- 
DEND REINVESTMENT AND COMMON SHARE 
PURCHASE PLAN 


Northeast Utilities (‘Northeast’), a registered 
holding company, has filed with this Commission 
further post-effective amendments to the declara- 
tion in this proceeding pursuant to Sections 6(a) 
and 7 of the Public Utility Holding Company Act of 
1935 (‘‘Act’’) and Rule 50(a)(5) promulgated there- 
under. 


Pursuant to prior orders of the Commission, 
Northeast has been authorized to issue and sell 
up to 8,200,000 of its authorized but unissued 
common shares, $5 par value, pursuant to its Divi- 
dend Reinvestment and Common Share Purchase 
Plan adopted in 1974, as amended and as to be 
further amended (‘‘Plan’’). As of July 6, 1981, 
Northeast had issued and sold 7,587,675 of its au- 
thorized common shares pursuant to the Plan. 
About 51,000 shareholders were members of the 
Plan on January 15, 1981. 


Northeast now proposes to issue and sell, from 
time to time, the 612,325 shares remaining from 
the 8,200,000 shares previously authorized, plus a 
maximum of 9,800,000 additional authorized but 
unissued shares. The purchase price for shares 
will be the average of the closing sales price for 
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common shares as reported by the Wall Street 
Journal as composite transactions during the five 
trading delays immediately preceding the invest- 
ment date, which is generally the second business 
day of each month. It is stated that the 9,800,000 
additional shares represent approximately 2 to 3 
years’ requirements, based on previous experi- 
ence and estimates of increased participation. 


The proceeds from the sale of the 7,587,675 com- 
mon shares sold pursuant to the Plan on or before 
July 6, 1981, have been applied to the repayment 
of short-term borrowings incurred for the purpose 
of making capital contributions or advances to 
Northeast’s subsidiaries, primarily for the purpose 
of financing the cost of the continuing construction 
program of the Northeast Utilities system. The pro- 
ceeds from the sale of additional shares pursuant 
to the Plan (estimated at approximately 
$88,200,000, assuming all the shares are sold at a 
price of $9.00 per share) will be added to the gen- 
eral funds of Northeast and will be used for the fol- 
lowing purposes: (a) loans or capital contributions 
to the company’s subsidiaries, (b) repayment of 
short-term indebtedness of the company, or (c) 
general purposes of the company. 


The declaration and the post-effective amend- 
ments thereto are available for public inspection 
through the Commission’s Office of Public Refer- 
ence. Interested persons wishing to comment or 
request a hearing should submit their views in 
writing by September 14, 1981, to the Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549, and serve a copy on the declar- 
ant at the address specified above. Proof of serv- 
ice (by affidavit or, in case of an atrorney at law, 
by certificate) should be filed with the request. Any 
request for a hearing shall identify specifically the 
issues of fact or law that are disputed. A person 
who so requests will be notified of any hearing, if 
ordered, and will receive a copy of any notice or 
order issued in this matter. After said date, the 
declaration, as now amended or as it may be fur- 
ther amended, may be permitted to become effec- 
tive. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22158/August 13, 1981 


In the Matter of 


ALABAMA POWER COMPANY 
600 North 18th Street 
Birmingham, Alabama 35291 


(70-6623) 


NOTICE OF PROPOSED ISSUANCE AND SALE 
OF SHORT-TERM NOTES TO BANKS 


Alabama Power Company (‘Alabama’), an elec- 
tric utility subsidiary of The Southern Company, a 
registered holding company, has filed a declara- 
tion pursuant to Section 6(b) of the Public Utility 
Holding Company Act of 1935 (‘Act’) and Rule 
50(a)(2) thereunder. 


Alabama is currently negotiating the issue and 
sale from time to time, through September 30, 
1982, of short-term notes to banks up to an aggre- 
gate principal amount at any one time outstanding 


of $400,000,000. The bank borrowings will be evi- 
denced by notes to be dated the date of the bor- 
rowing and to mature not more than nine months 
after the date of issue. Domestic borrowings will 
be prepayable in whole or in part without penalty 
or premium. 


On or prior to October 1, 1981, Alabama proposes 
to extend its Revolving Credit Agreement with a 
group of banks located outside the State of 
Alabama. This agreement presently extends to 
September 30, 1981. The proposed extension 
would provide a revolving line of credit for one 
year in an amount not to exceed $200,000,000 at 
any one time outstanding. A commitment fee 
(based on the unused portion of the commitment) 
at the rate of 2 of one percent per annum will be 
charged. The proposed agreement provides for 
domestic borrowings or Eurodollar borrowings, at 
the option of Alabama, at the time of each ad- 
vance of funds. 


On domestic borrowings, the interest rate is based 
upon a fluctuating interest rate per annum equal to 
103% of the higher of (a) the rate of interest an- 
nounced publicly by Citibank in New York from 
time to time as Citibank’s base rate, or (b) % of 
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one percent above the latest three-week moving 
average of secondary market morning offering 
rates in the United States for the three-month cer- 
tificates of deposit of major United States money 
market banks. Assuming full usage and a base 
rate of 20% at Citibank, the effective borrowing 
cost under the domestic borrowings option would 
be 20.85%. 


On Eurodollar borrowings, the interest rate for 
each borrowing would be an interest rate per an- 
num equal at all times during the term of such bor- 
rowing to 103% of the sum of the LIBOR for such 
term plus ¥2 of one percent. The LIBOR for each 
Eurodollar borrowing would be the rate per annum 
at which deposits in U.S. dollars are offered by the 
principal office of Citibank in London, England at 
11:00 a.m. (London time) two business days be- 
fore the date of such borrowing for a period equal 
to the term of such borrowing and in an amount 
substantially equal to the amount of such bor- 
rowing. Assuming full usage, a LIBOR of 18.50% 
and reserve requirements of 1.12% on all banks 
which are parties to the Revolving Credit Agree- 
ment, the effective borrowing cost under the 
Eurodollar borrowings option would be 20.03%. 


For all borrowings, the interest rate will be % of 
one percent higher than the rate determined 
above unless the first mortgage bonds of Alabama 
are upgraded to single A category by either of the 
two major rating agencies. The interest rate is in- 
creased by ¥ (rather than %) of one percent per 
annum during a period when the first mortgage 
bonds of Alabama are downgraded below either 
the lowest Baa rating category at Moody’s Investor 
Service, Inc. or BBB rating category at Standard & 
Poor’s Corporation. 


In addition to the proposed extension of the Re- 
volving Credit Agreement, Alabama proposes to 
borrow from various other banks up to an aggre- 
gate principal amount at any one time outstanding 
of $92,065,000. Each note evidencing such 
borrowings will bear interest at an effective rate 
per annum in effect at the lending bank customary 
for companies similar to Alabama, which, based 
upon a prevailing rate of 20% and the mainte- 
nance of compensating balances of 15% of 
amounts borrowed, would result in an effective 
borrowing cost of 23.53%. 


As additional lines of credit are needed for the bal- 
ance of the principal amount of borrowings for 


Volume 23, No. 6, August 25, 1981 








which authorization is sought, Alabama antic- 
ipates, although it cannot be assured, that such 
terms in connection therewith, would be similar to 
the current lines of credit. The terms of such 
borrowings will be filed by post-effective amend- 
ment and will require further authorization. 


The application and any amendments thereto are 
available for public inspection through the Com- 
mission’s Office of Public Reference. Interested 
persons wishing to comment or request a hearing 
should submit their views in writing by September 
8, 1981, to the Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549, 
and serve a copy on the applicants at the address 
specified above. Proof of service (by affidavit or, in 
the case of an attorney at law, by certificate) 
should be filed with the request. Any request for a 
hearing shall identify specifically the issues of fact 
or law that are disputed. A person who so re- 
quests will be notified of any hearing, if ordered, 
and will receive a copy of any notice or order is- 
sued in this matter. After said date, the application 
as filed or as it may be amended, may be granted. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22159/August 13, 1981 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


(70-6607) 


ORDER AUTHORIZING ISSUANCE AND SALE 
OF FIRST MORTGAGE BONDS 


Arkansas Power & Light Company (‘Arkansas’), 
an electric utility subsidiary company of Middle 
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South Utilities, Inc., a registered holding company, 
has filed an application with this Commission pur- 
suant to Section 6(b) of the Public Utility Holding 
Company Act of 1935 (‘Act’) and Rule 50 promul- 
gated thereunder. 


Arkansas proposes to issue and sell up to 
$90,000,000 in principal amount of its first mort- 
gage bonds of a series having a term of not less 
than five nor more than thirty years. The terms will 
be determined by competitive bidding. The bonds 
are to be issued as a new series under Arkansas’ 
Mortgage and Deed of Trust, dated as of October 
1, 1944, as heretofore supplemented and as pro- 
posed to be further supplemented. Arkansas in- 
tends to use the net proceeds derived from the is- 
suance and sale of the bonds for the payment of a 
portion of its short-term indebtedness. 


The Arkansas Public Service Commission and the 
Tennessee Public Service Commission have au- 
thorized the proposed transaction. The Public 
Service Commission of Missouri has conditionally 
authorized the transaction, subject to further ap- 
proval after the price of an interest rate on the 
bonds are determined by competitive bidding. The 
fees and expenses to be incurred by Arkansas in 
connection with the proposed transaction are esti- 
mated at $245,000. 


Due notice of the filing of said application has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 22074), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said ap- 
plication, as amended, be, and it hereby is, 
granted, effective forthwith, subject to the terms 
and conditions prescribed in Rules 24 and 50 pro- 
mulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 649/August 11, 1981 


The Securities and Exchange Commission has is- 
sued an order under the Trust Indenture Act 
(‘Act’) on application of Horn and Hardart Compa- 
ny (the “Company”) that the trustee of Chemical 
Bank under two indentures of the Company is not 
so likely to involve a material conflict of interest as 
to make it necessary to disqualify Chemical Bank 
from acting as trustee. 





TRUST INDENTURE ACT OF 1939 
Release No. 650/August 11, 1981 


The Securities and Exchange Commission has is- 
sued an order under the Trust Indenture Act of 
1939 (‘‘the Act’) an application on Public Service 
Electric and Gas Company, exempting its First 
and Refunding Mortgage Bonds, % Series N 
due 2011 from the provisions of Section 316(a) (1) 
of the Act. 





TRUST INDENTURE ACT OF 1939 
Release No. 651/August 11, 1981 


The Securities and Exchange Commission has is- 
sued an order under the Trust Indenture Act (the 
“Act’) on application by MassMutual Mortgage 
and Realty Investors (the “Applicant’) that the 
trusteeship of Chemical Bank under five inden- 
tures of the Applicant, two of which are not quali- 
fied under the Act, is not so likely to involve a ma- 
terial conflict of interest as to make it necessary to 
disqualify Chemical Bank from acting as trustee 
under any of such indentures. 
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INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11895/August 7, 1981 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 18016/August 7, 1981 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11896/August 7, 1981 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 18017/August 7, 1981 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11897/August 7, 1981 


In the Matter of 


UNIVERSITY PATENTS, INC. 
537 Newtown Avenue 
Norwalk, Connecticut 06852 


(812-4762) 


ORDER PURSUANT TO SECTIONS 6(c) AND 
6(e) OF THE ACT GRANTING TEMPORARY 
EXEMPTION FROM ALL PROVISIONS OF THE 
ACT OTHER THAN SECTIONS 9, 17(a)-(e) SUB- 
JECT TO CERTAIN EXCEPTIONS, 36(a) AND 37 


University Patents, Inc. (‘Applicant’), a Delaware 
corporation, filed an application on November 4, 
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1980, and an amendment thereto on April 7, 1981, 
pursuant to Section 6(c) of the Investment Compa- 
ny Act of 1940 (“‘Act’’), for an order temporarily ex- 
empting Applicant from all provisions of the Act 
other than Sections 9, 17(a)-(e) subject to certain 
specific exceptions, 36(a) and 37. 


On June 30, 1981, a notice was issued of the filing 
of the application (Investment Company Act Re- 
lease No. 11839). The notice gave interested per- 
sons an opportunity to request a hearing and stat- 
ed that an order would be issued as of course 
unless a hearing should be ordered. No request 
for a hearing has been filed, and the Commission 
has not ordered a hearing. 


The matter having been considered, it is found 
that the granting of the requested exemption is ap- 
propriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS HEREBY ORDERED, pursuant to Sections 
6(c) and 6(e) of the Act, that the application for 
temporary exemption for a two year period from all 
provisions of the Act other than Sections 9, 
17(a)—(e) subject to certain exceptions set forth in 
the application, 36(a) and 37, be and hereby is, 
granted, effective forthwith, subject to the follow- 
ing conditions: 


(1) Records required to be maintained by Appli- 
cant will be subject to such reasonable examina- 
tion by the Commission or its representatives as 
the Commission may prescribe. 


(2) Applicant will not knowingly enter or knowingly 
cause any of its majority-owned subsidiaries to en- 
ter any of the transactions excepted from the pro- 
visions of Sections 17(a) through (e), as set forth 
in the application, unless such transaction is ap- 
proved by a majority of the directors of Applicant 
then in office who have no financial interest in 
such transaction other than through ownership of 
securities issued by Applicant or any of its 
majority-owned subsidiaries, or if there be no such 
directors, then by the stockholders of Applicant, on 
the basis that: 


(a) the terms thereof, including the consideration 
to be paid or received, are reasonable and fair to 
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Applicant or its majority-owned subsidiary, as the 
case may be, and do not involve overreaching of 
Applicant or its subsidiary on the part of any per- 
sons concerned; 


(b) the proposed transaction is consistent with the 
interests of the stockholders and the business pur- 
pose of Applicant; and 


(c) in the case of: 


(i) transactions in securities issued by 
any of Applicant’s majority-owned sub- 
sidiaries or by partnerships or joint ven- 
tures of which Applicant or any of its 
majority-owned subsidiaries is a general 
partner or co-venturer or 


(ii) participation in a partnership or joint 
venture of which Applicant or any of its 
majority-owned subsidiaries is a partner 
or co-venturer formed for the purpose of 
engaging in the business of licensing or 
obtaining commercial applications of 
ideas, inventions, patents or other in- 
tangible business properties so long as 
such partnership or joint venture is pri- 
marily and substantially engaged in 
such business, 


any officer or director of Applicant who is a partici- 
pant shall have furnished or agreed to furnish 
cash, services or property, tangible or intangible, 
justifying such participation. 


Applicant further agrees that the minutes of the 
meetings of the board of directors or stockholders 
will record a description of each such transaction 
so approved, the findings of the board of directors 
or stockholders related thereto and the information 
and materials on which such findings are based. 


(3) Applicant's directors will adopt, and periodical- 
ly review and update as appropriate, procedures 
reasonably designed to ensure that reasonable in- 
quiry is made, prior to the consummation of any 
transaction in which Applicant or any of its 
majority-owned subsidiaries proposes to partici- 
pate, with respect to the possible involvement in 
the transaction of any affiliated person, as defined 
in Section 2(a)(3) of the Act. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11898/August 7, 1981 


In the Matter of 


RIDDLE DAILY INTEREST, INC. 
c/o Byron Michael Riddle 

3305 Northland Drive 

Suite 100 

Austin, TX 78731 


(811-2548) 


ORDER PURSUANT TO SECTION 8(F) OF THE 
ACT DECLARING THAT APPLICANT AS 
CEASED TO BE AN INVESTMENT COMPANY 


On July 6, 1981, a notice was issued (Investment 
Company Act Release No. 11847) of an applica- 
tion filed on June 15, 1981, by Byron Michael Rid- 
die, on behalf of Riddle Daily Interest, Inc. (““Appli- 
cant’), which is registered as an open-end, 
diversified, management investment company un- 
der the Investment Company Act of 1940 (‘Act’), 
for an order of the Commission, pursuant to Sec- 
tion 8(f) of the Act, declaring that Applicant has 
ceased to be an investment company. 


The notice gave interested persons an opportunity 
to request a hearing and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed and the Com- 
mission has not ordered a hearing. 


IT IS ORDERED, pursuant to Section 8(f) of the 
Act, that the registration of Riddle Daily Interest, 
Inc., under the Act shall forthwith cease to be in 
effect. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11899/August 7, 1981 


In the Matter of 


NATIONAL PLAN, INCORPORATED 
Room 708 

1500 Walnut St. 

Philadelphia, PA 19102 


(811-440) 


ORDER TERMINATING REGISTRATION 
PURSUANT TO SECTION 8(f) OF THE ACT 


On July 2, 1981, a notice was issued (Investment 
Company Act Release No. 11842) stating that the 
Commission proposed, pursuant to Section 8(f) of 
the Investment Company Act of 1940 (‘‘Act’’) to 
declare by order on its own motion that National 
Plan, Incorporated (‘Plan’), registered under the 
Act as a unit investment trust, has ceased to be an 
investment company as defined by the Act. 


The notice gave interested persons an opportunity 
to request a hearing, and stated that an order 
disposing of the matter would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter has been considered, and it is found 
that the Plan has ceased to be an investment com- 
pany. Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 


8(f) of the Act, that the registration of National 
Plan, Incorporated, shall cease to be in effect. 


Volume 23, No. 6, August 25, 1981 














For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11900/August 11, 1981 


In the Matter of 


THRIFT INSTITUTION SHORT-TERM LIQUIDITY 
FUND, INC., THRIFT FUND ADVISORY, INC., 


and 


A.G. BECKER INCORPORATED 
55 Water Street 
New York, NY 10041 


(812-4847) 


ORDER PURSUANT TO SECTIONS 6(c) AND 
17(b) OF THE ACT EXEMPTING CERTAIN 
TRANSACTIONS FROM THE PROVISIONS OF 
SECTION 17(a) OF THE ACT 


Thrift Institution Short-Term Liquidity Fund, Inc. 
(“Fund”), Thrift Fund Advisory, Inc. (‘Adviser’), 
and A. G. Becker Incorporated (“Becker’) (togeth- 
er, “Applicants’’) filed an application on March 20, 
1981, and an amendment thereto on June 9, 1981, 
for an order of the Commission pursuant to Sec- 
tions 6(c) and 17(b) of the Investment Company 
Act of 1940 (‘Act’), granting an exemption to per- 
mit Becker to engage in certain principal transac- 
tions with the Fund which would otherwise be pro- 
hibited by Section 17(a) of the Act. 


On June 30, 1981, a notice (Investment Company 
Act Release No. 11837) was issued of the filing of 
the application. The notice gave interested per- 
sons an opportunity to request a hearing, and stat- 
ed that an order disposing of the application would 
be issued as of course unless a hearing should be 
ordered. 
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No request for a hearing has been filed by an in- 
terested person and the Commission has not or- 
dered a hearing. 


The matter has been considered, and it is found 
that the granting of the application, subject to the 
conditions set forth below, is appropriate in the 
public interest and consistent with the protection 
of investors and the purposes fairly intended by 
the policies and provisions of the Act. It is further 
found that the terms of the proposed transactions 
are reasonable and fair and do not involve over- 
reaching on the part of any person concerned and 
that the proposed transactions are consistent with 
the policies of the Fund and with the general pur- 
poses of the Act. Accordingly, 


IT iS ORDERED, pursuant to Sections 6(c) and 
17(b) of the Act, that the application for exemption 
from Section 17(a) of the Act be, and hereby is, 
granted forthwith, subject to the conditions to 
which the Applicants have consented: 


(1) The exemption will apply only to 
short-term Uniied States Govern- 
ment agency securities and bank 
money instruments (i.e., certificates 
of deposit and bankers’ accept- 
ances). The bank money instru- 
ments subject to the proposed order 
must be issued by United States 
commercial banks having at least $1 
billion in assets. For purposes of the 
order, short-term securities are de- 
fined to be securities having a matu- 
rity of no more than one year. 


(2) Before any transaction will be 
executed with Becker, the Fund or 
the Adviser will obtain such informa- 
tion as is deemed necessary to de- 
termine the most favorable price (as 
defined in Condition (3) below) avail- 
able with respect to the transaction. 
Before any transaction will b exe- 
cuted with Becker, the Fund or the 
Adviser must check at least three 
other dealers to obtain a competitive 
quotation. With respect to prospec- 
tive purchases of securities, these 
dealers must be those who have 
money market securities of the cate- 
gories and the type desired in inven- 
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tory and who are in a position to 
quote favorable prices with respect 
thereto. With respect to the prospec- 
tive disposition of securities, these 
dealers must be those who in the ex- 
perience of the Fund and the Advis- 
er are in a position to quote favora- 
ble prices. 


(3) A determination will be required in 
each instance, based upon the infor- 
mation available to the Fund and the 
Adviser, that the price available from 
Becker is “better than” that available 
from other sources. To be consid- 
ered “better than” that available 
from other sources, the Becker quo- 
tation must be at least one basis 
point better than that available from 
other sources if the quotation is 
made in terms of yield basis and it 
must be at least 1/64 of a dollar bet- 
ter than any quotation from other 
sources if the quotation is made in 
terms of a dollar-price. 


(4) All transactions will originate with the 
Fund or the Adviser and not with 
Becker.’ No solicitations will be 
made of the Fund or the Adviser by 
Becker. In discussions with respect 
to proposed transactions between 
the Fund and Becker, Becker per- 
sonnel will confine their activities to 
responding to inquiries from the 
Fund or the Adviser concerning 
available inventory, ideas as to ad- 
vantageous trades and other money 
market information. 


(5) Becker's dealer spread in regard to 
any transaction with the Fund will be 
no greater than its customary dealer 
spread, which in turn will be consist- 
ent with the average or standard 
spread charged by dealers in money 
market securities for the type of se- 





1In initiating such transactions on behalf of the 
Fund, officers and employees of the Fund or the 
Adviser who are officers or employees of Becker 
will act in their capacities as officers or employees 
of the Fund and/or the Adviser and not of Becker. 
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curity and the size of transaction in- 
volved. 


(6) The exemption will be made subject 


to any regulations promulgated by 
the Securities and Exchange Com- 
mission under Section 11(a)(2)(B) of 
the Securities Exchange Act of 1934 
which would otherwise prohibit or re- 
strict in any way the ability of the 
Fund and/or the Adviser to conduct 
principal transactions with Becker. 


The Fund and the Adviser will main- 
tain records with respect to their 
transactions with Becker including 
documentation of having obtained 
quotations from at least three oth- 
er dealers with respect to each 
transaction. Schedule of all transac- 
tions with Becker will be filed with 
the periodic reports filed by the 
Fund with the Commission pursuant 
to Sections 30(a) and 30(b)(1) of 
the Investment Company Act. 


(8) Becker's legal department will pre- 


pare guidelines for Becker personnel 
in an effort to assure that the Fund 
receives rates as favorable as oth- 
er institutional purchasers buying in 
the same quantities, that transac- 
tions with Becker originate with offi- 
cers or employees of the Fund or the 
Adviser, that the no-solicitation poli- 
cy is followed and that the parties 
maintain arm’s-length relationships. 
Becker's audit and compliance de- 
partment will periodically monitor the 
activities of Becker in this regard. 


(9) The audit committee of the board of 


directors of the Fund, consisting of 
the non-interested directors, will pre- 
pare guidelines for the Fund and the 
Adviser to make certain that the 
Fund is obtaining best price and ex- 
ecution with respect to any transac- 
tions with Becker and that the above 
procedures are followed in all re- 
spects. The audit committee will pe- 
riodically monitor the activities of the 
Fund and the Adviser in this regard 
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to assure that these matters are be- 
ing accomplished. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11901/August 11, 1981 


In the Matter of 


LIFE INSURANCE INVESTORS, INC. 


SYSTEMATIC INVESTMENT PLAN to 
ACCUMULATE SHARES OF LIFE 
INSURANCE INVESTORS, INC. 


SECURITY EQUITY FUND, INC. 


SECURITY MANAGEMENT COMPANY, INC. 


and 


SECURITY DISTRIBUTORS, INC. 
700 Harrison Street 
Topeka, Kansas 66636 


(812-4916) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTIONS 11(a) and 
26(b) OF THE ACT APPROVING AN EXCHANGE 
OF SHARES AND APPROVING THE SUBSTITU- 
TION OF THE UNDERLYING INVESTMENT ME- 
DIUM OF A UNIT INVESTMENT TRUST 


NOTICE IS HEREBY GIVEN that Life Insurance 
Investors, Inc. (“LII’), registered under the Invest- 
ment Company Act of 1940 (‘‘Act’) as an open- 
end, diversified, management investment compa- 
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ny, Systematic Investment Plan to Accumulate 
Shares of Life Insurance Investors, Inc. (“SIP”), 
registered under the Act as a unit investment trust, 
Security Equity Fund, Inc. (‘Equity’), registered 
under the Act as an open-end, diversified, man- 
agement investment company, Security Manage- 
ment Company, Inc. (“Management”) investment 
adviser to LLI and Equity, and Security Distribu- 
tors, Inc. (“Distributors”), a wholly-owned subsidi- 
ary of Management which serves as principal un- 
derwriter for Equity and LII and as sponsor and 
despositor of SIP (hereinafter Lil, SIP, Equity, 
Management and Distributors are collectively 
referred to as “Applicants’’) filed an application on 
July 14, 1981, for an order of the Commission pur- 
suant to Sections 11(a) and 26(b) of the Act, 
permitting SIP to surrender shares of LII (the sole 
underlying investment medium for investment 
plans offered by SIP) and to receive shares of Eq- 
uity therefor in connection with Equity’s acquisition 
of substantially all of Lil's assets, and thereafter to 
acquire Equity shares with planholders’ subse- 
quent investments. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations con- 
tained therein, which are summarized below. 


Applicants state that the principal investment ob- 
jective of LII is to seek long-term capital apprecia- 
tion in securities of companies engaged primarily 
in the life insurance business. While investment 
plans were offered to the public in the past, no 
such plans are currently being offered by Distribu- 
tors. SIP, however, holds and acquires shares of 
Lil for the benefit of the holders of SIP investment 
plans and accepts payments on existing plans in 
accordance with the terms of such plans. As of 
June 30, 1981, there were outstanding approxi- 
mately 915 Single Payment Plans and Systematic 
Payment Plans. Applicants further state that as of 
that date, SIP held approximately 10% of the out- 
standing shares of LIl. Applicants also state that 
Equity’s investment policy places primary empha- 
sis on long-term capital growth possibilities and 
that it continuously offers its shares for sale to the 
public. The application states that Management, a 
wholly-owned subsidiary of Security Benefit Life 
Insurance Company, serves as investment adviser 
to Lil, Equity and other open-end, management in- 
vestment companies. 


Applicants state that on July 10, 1981, LIIl and Eq- 
uity entered into an Agreement and Plan of Reor- 
ganization (the “Plan’”’), providing, generally, for: 
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(1) the acquisition by Equity of substantially all of 
the assets of LII in exchange for shares of Equity; 
(2) the distribution of the Equity shares to share- 
holders of LIl in exchange for their LIl shares; and 
(3) the dissolution of LII as soon as practicable af- 
ter the closing (“Closing Date”) provided for in the 
plan. Applicants further state that a majority of the 
board of directors of LIl and a majority of the board 
of directors of Equity consist of persons who are 
not “interested persons,” as defined by the Act, of 
any of the Applicants and that, except for the ar- 
rangements and relationships described above 
and the arrangements contemplated by the Plan, 
there are no affiliations or other relationships be- 
tween any of the Applicants. 


The application states that under the Plan: (1) the 
number of shares of Equity to be issued in ex- 
change for LIl assets to be acquired by Equity will 
be equal to the number of LII shares outstanding 
as of the close of trading on the New York Stock 
Exchange on the Closing Date (“Valuation Time’) 
multiplied by a ratio (“Exchange Ratio’), deter- 
mined by dividing the net asset value per share of 
Lil by the net asset values per share of LII and Eq- 
uity; (2) the respective net asset values per share 
of LIl and Equity shall be computed as of the 
Valuation Time; and (3) the procedures currently 
used by Equity for valuing its portfolio securities 
for purposes of determining its net asset value per 
share will be utilized in computing LIl’s net asset 
value per share, except that two restricted securi- 
ties held by Equity will be valued in the manner set 
forth in note 5 of the Notes to Financial Statement 
of Equity’s Financial Statements, dated Septem- 
ber 30, 1980. 


No adjustment to the Exchange Ratio, however, is 
deemed necessary. Applicants state that the plan 
will be submitted for the approval of LII sharehold- 
ers and, in this regard, state that holders of invest- 
ment plans issued by SIP will receive the proxy 
statement of LII and each will have the right to in- 
struct the custodian of SIP with regard to the man- 
ner in which his shares shall be voted. Applicants 
further state that the custodian is obligated to vote 
all LIl shares held by SIP for which no voting in- 
structions are received in the same proportion as 
the number of shares for which instructions are re- 
ceived are voted. 


Applicants state that LII’s board of directors has 
concluded that the sale of LIl’s assets in exchange 
for Equity shares on the basis proposed would be 
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in the best interests of LIl and its shareholders, 
including the holders of the investment plans is- 
sued by SIP, for the following reasons: 


(1) It is believed that there is a lack of attractive- 
ness to mutual fund investors of “specialized”’ in- 
vestment company such as LII and that LII will 
continue to experience redemptions and a decline 
in size, which will eventually lead to increased ex- 
pense ratios for Lil. The reorganization offers LII 
shareholders the opportunity to diversity their in- 
vestment, on a tax-free basis; and 


(2) Management has indicated a concern in man- 
aging a portfolio of the size of LII’s consisting sole- 
ly of life insurance stocks because of the limited 
number of available investments. The problems 
encountered will increase if the current merger 
trend of life insurance companies continues. 


Applicants further state that the board of directors 
of Equity has determined that the acquisition of 
LIl’s assets in exchange for Equity shares on the 
basis proposed would be in the best interests of 
Equity and its shareholders because (1) it would 
enable Equity to acquire a substantial amount of 
assets without incurring the brokerage and trans- 
actional costs normally incurred in a purchase of 
portfolio securities, and (2) the increased size 
should reduce the ratio of Equity’s expense ratio. 


Section 11(a) of the Act provides, in part, that it 
shall be unlawful for any registered open-end in- 
vestment company or any principal underwriter for 
such company to make, or to cause to be made, 
an offer to the holder of a security of such compa- 
ny or of any other open-end investment company, 
to exchange such security for a security in the 
same or another such company on any basis other 
than the relative net asset values of the respective 
securities to be exchanged, unless the terms of 
the offer have first been submitted to and ap- 
proved by the Commission. Section 11(c) of the 
Act provides, among other things, that the provi- 
sions af Section 11(a) shall be applicable, 
irrespective of the basis of exchange, (1) to any 
offer of exchange of any security of a registered 
unit investment trust, and (2) to any type of offer of 
exchange of the securities of registered unit in- 
vestment trusts for the securities of any other in- 
vestment company. 


In pertinent part, Section 26(b) provides, that it 
shall be unlawful for any depositor of a registered 
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unit investment trust holding the security of a 
single issuer to substitute another security for 
such security unless the Commission shall have 
approved the substitution. That section states that 
the Commission shall issue an order approving 
such substitution if the evidence establishes that 
the substitution is consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


Although Applicants do not concede that the pro- 
posed exchange of the LI! shares held by SIP for 
Equity shares constitutes an offer of exchange 
covered by Section 11, they state that there may 
be a question as to whether Section 11 is applica- 
ble. Thus, Applicants state that they have re- 
quested an order approving the exchange. 


Applicants further request an order pursuant to 
Section 26(b) of the Act permitting SIP (1) to sur- 
render shares of LII and to receive shares of Equi- 
ty when the Plan is effected, and (2) to acquire 
Equity shares with planholders’ subsequent in- 
vestments in SIP. Although Applicants have re- 
quested an order, they assert that the proposed 
sale of assets of LII for shares of Equity is not the 
type of substitution of securities contemplated by 
the Congress when it adopted Section 26(b) and 
also assert that, because the substitution will oc- 
cur by operation of law, Section 26(b) is inapplica- 
ble. 


Applicants submit that both the proposed ex- 
change and the substitution should be approved 
pursuant to sections 11(a) and 26(b) of the Act be- 
cause, inter alia, (1) the transaction is not one 
over which the depositor has control since the 
shareholders of LIl, including the planholders of 
SIP, are the ones who will determine whether the 
sale of assets takes place; (2) it is the judgment of 
the board of directors of LII that consummation of 
the Plan would be in the best interest of all share- 
holders of LIl; and (3) consummation of the Plan is 
contingent upon receipt of a ruling from the Inter- 
nal Revenue Service that the Plan, if consum- 
mated in the manner proposed, will not result in 
the recognition by LIl, Equity or their respective 
shareholders of gain or loss for federal income tax 
purposes. In view of the foregoing, Applicants sub- 
mit that the proposed exchange and substitution is 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provi- 
sions of the Act. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 5, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicants at 
the address stated above. Proof of such service 
(by affidavit or, in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application will be issued 
as of course following said date unless the Com- 
mission thereafter orders a hearing upon request 
or upon the Commisssion’s own motion. Persons 
who request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices and or- 
ders issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11902/August 11, 1981 


In the Matter of 


SCUDDER CASH INVESTMENT TRUST 
175 Federal St. 
Boston, MA 02110 


(812-4896) 


NOTICE OF FILING OF APPPLICATION PURSU- 
ANT TO SECTION 6(c) OF THE ACT FOR AN 
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ORDER TO AMEND AN ORDER PREVIOUSLY 
ISSUED PURSUANT TO SECTION 6(c) OF THE 
ACT 


NOTICE IS HEREBY GIVEN that Scudder Cash 
Investment Trust (‘‘Applicant’’), a diversified, 
open-end management investment company reg- 
istered under the Investment Company Act of 
1940 (‘Act’), filed an application on June 18, 1981 
for an order pursuant to Section 6(c) of the Act 
that would amend an order, previously issued by 
the Commission pursuant to Section 6(c) of the 
Act, on October 26, 1978 (Investment Company 
Act Release No. 10451) (“1978 order’), which 
permitted Applicant, subject to certain conditions, 
to calculate its net asset value for the purposes of 
sales, redemptions and repurchases to the near- 
est one cent on a share value of $1.00. The 
amendment would modify certain quality condi- 
tions in the 1978 order to permit Applicant to in- 
vest in certificates of deposit (“CDs”) of banks or 
savings and loan associations (“banks”) with total 
assets of less than $1 billion, subject to certain 
conditions, and to invest in corporate obligations 
other than commercial and finance company pa- 
per. All interested persons are referred to the ap- 
plication on file with the Commission for a state- 
ment of the representations contained therein, 
which are summarized below. 


Applicant states that it is a trust existing under the 
laws of Massachusetts of the type commonly 
known as a “Massachusetts business trust.” Ap- 
plicant asserts that, on October 3, 1977, it filed an 
application, which was subsequently amended, for 
an order of the Commission pursuant to Section 
6(c) of the Act exempting Applicant from the provi- 
sions of Rules 2a—4 and 22c-1 under the Act to 
the extent necessary to permit Applicant to value 
its net asset value to the nearest one cent on a 
share value of $1.00. The application was granted 
by the 1978 order. On March 6, 1979, the 1978 or- 
der was modified by an order of the Commission 
pursuant to Section 6(c) of the Act (Investment 
Company Act Release No. 10616), to permit Appli- 
cant to purchase instruments issued by London 
branches of United States banks. Incorporated 
into the 1978 order as modified were certain con- 
ditions, including a condition concerning portfolio 
quality. Applicant represents that, under the 1978 
order as currently in effect, it is not permitted to in- 
vest in CDs of banks with total assets of less than 
$1 billion, and in corporate obligations other than 
commercial and finance company paper. 
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Applicant states that, in a letter to the President of 
the Investment Company Institute, dated January 
23, 1981, the Division of Investment Management 
took the position that it would not recommend en- 
forcement action under Section 13(a) of the Acct if 
a registered investment company, having a policy 
of investing in CDs of banks with assets in excess 
of a specified amount, purchased CDs issued by 
smaller banks which are members of the Federal 
Deposit Insurance Corporation (“FDIC”) or the 
Federal Savings and Loan Insurance Corporation 
(“FSLIC”). The position taken in the no-action let- 
ter is subject to the following conditions: 


1. At no time may the investment com- 
pany own or hold more than one 
$100,000 CD per such issuer. 


2. Before any such CD is purchased, the 
investment company’s board of direc- 
tors (a) shall have found that purchas- 
ing and holding at any one time no more 
than one $100,000 CD issued by any 
one member of the FDIC or FSLIC with 
less than the minimum amount of assets 
specified in the investment company’s 
policy is consistent with the purposes 
behind that policy; and (b) based on that 
finding, shall have authorized such ac- 
tion. 


3. Before purchasing any such CD, the 
investment company shall have notified 
its shareholders in writing of such action 
and shall have affixed a sticker on its 
prospectus disclosing this intention to 
prospective investors. 


4. The investment company shall submit 
the policy for shareholder approval at its 
next annual shareholders’ meeting. 


5. If the policy is not approved at that 
meeting, the company shall discontinue 
the policy. 


Applicant states that it desires to invest from time 
to time in CDs of small banks, in accordance with 
the conditions of the no-action letter, to enable Ap- 
plicant to provide funds to small banks without 
risking the principal amount of the investment. Ap- 
plicant further states that it desires to be able to 
invest in corporate obligations in addition to com- 
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mercial and finance company paper in order to in- 
crease its range of possible investments without 
diminishing the quality or liquidity of its portfolio. 


Applicant therefore requests that the conditions of 
the 1978 order, as amended, be further modified 
to permit the addition of the following provisions 
(added language is underlined): 


“The Applicant will limit its investments 
to the following types: U.S. Treasury 
bills, notes and bonds; obligations of 
agencies and instrumentalities of the 
U.S. Government; domestic bank certifi- 
cates of deposit; finance company and 
corporate commercial paper; bankers’ 
acceptances and repurchase agree- 
ments (agreements under which the 
seller agrees at the time of sale to re- 
purchase the security at an agreed time 
and price); corporate obligations and 
cash. The Applicant will limit invest- 
ments in commercial and finance com- 
pany paper to investment grade issues 
rated A-1 or A-2 by Standard & Poor's 
Corporation, Prime 1 or Prime 2 by 
Moody’s Investors Service, Inc. or F-1 
or F-2 by Fitch Investors Service, and 
investments in corporate obligations to 
issues rated AAA or AA by Standard 
and Poor's Corporation, or Aaa or Aa 
by Moody’s Investors Service, Inc. To 
the extent that it invests in instruments 
of banks and savings and loan associa- 
tions, it will limit its investments to those 
domestic institutions which at the date 
of investment have total assets as of the 
date of their most recently published fi- 
nancial statements in excess of $1 bil- 
lion, provided that the Applicant may 
invest in instruments of smaller banks 
and savings and loan associations sub- 
ject to the conditions included in a “no- 
action” letter dated January 23, 1981 
from the Director of the Division of In- 
vestment Management of the Commis- 
sion to the President of the Investment 
Company Institute ....” 


Applicant asserts that the requested modification 
is appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 
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Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, exempt any 
person, security or transaction or any class or 
classes of persons, securities or transactions, 
from any provision or provisions of the Act or of 
any rule or regulation thereunder, if and to the ex- 
tent that such exemption is necessary or appropri- 
ate in the public interest and consistent with the 
protection of investors and the purposes fairly in- 
tended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 4, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0—5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application will be issued as 
of course following said date unless the Commis- 
sion thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hear- 
ing is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11903/August 11, 1981 


In the Matter of 


FOURTH STREET TAX FREE INCOME TRUST 
522 Dixie Terminal Building 
Cincinnati, OH 45202 


(812-4875) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER OF THE COMMISSION PURSUANT TO 
SECTION 6(c) OF THE ACT GRANTING EXEMP- 
TIONS FROM THE PROVISIONS OF SECTION 
2(a)(41) OF THE ACT AND RULES 2a-4 AND 
22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Fourth Street 
Tax Free Income Trust (‘‘Applicant’), registered 
under the Investment Company Act of 1940 
(“Act”) as an open-end, diversified, management 
investment company, filed an application on 
May 11, 1981, and an amendment thereto on 
July 28, 1981, requesting an order of the Commis- 
sion pursuant to Section 6(c) of the Act, exempting 
Applicant from the provisions of Section 2(a)(41) 
of the Act and Rules 2a—4 and 22c-1 thereunder 
to the extent necessary to permit Applicant to 
value the assets of its money market portfolio pur- 
suant to the amortized cost method of valuation. 
All interested persons are referred to the applica- 
tion on file with the Commission for a statement of 
the representations contained therein which are 
summarized below. 


Applicant is a business trust organized under the 
laws of Massachusetts. Organized as a “series” 
company, Applicant will offer to investors two sep- 
arate and distinct portfolios of municipal obliga- 
tions differentiated by the length of maturity of 
their permitted portfolio investments. Applicant's 
investment objective is to obtain the highest level 
of interest income exempt from federal income 
taxes as is consistent with the protection of capital 
and within the standards prescribed for each of its 
portfolios. All of the Applicant’s assets will be in- 
vested in obligations issued by or on behalf of 
states, territories and possessions of the United 
States and the District of Columbia, and their polit- 
ical subdivisions, duly constituted authorities and 
corporations (“municipal obligations’). 
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The money market portfolio will invest in municipal 
obligations which are rated at the time of purchase 
by Moody’s Investors Service, Inc. (‘““Moody’s”), 
within its two highest ratings of Aaa and Aa, or 
within Moody's short term municipal obligations 
top ratings of MIG 1 and MIG 2, or which are rated 
at the time of purchase by Standard & Poor’s Cor- 
poration (““S & P’’) within its highest ratings of AAA 
and AA. In addition, the Applicant may invest in 
short term discount notes rated Prime-1 by Mood- 
y’s or A-1 by S & P. Applicant may also invest in 
municipal obligations which are not rated if, in the 
opinion of its board of trustees, such obligations 
possess creditworthiness comparable to those 
rated obligations in which the applicable portfolio 
of the Applicant may invest. Applicant states that it 
may purchase municipal obligations on a “when 
issued” basis and will comply with the require- 
ments of Investment Company Act Release No. 
10666 with respect to those transactions. Accord- 
ing to the application, Applicant may also at time 
invest in taxable short term investments consisting 
of obligations of the United States government, its 
agencies or instrumentalities, and repurchase 
agreements relating thereto. 


As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value 
as determined in good faith by the board of direc- 
tors of the registered investment company. Rule 
22c-1 adopted under the Act provides, in part, 
that no registered investment company or principal 
underwriter therefor issuing any redeemable secu- 
rity shall sell, redeem, or repurchase any such se- 
curity except at a price based on the current net 
asset value of such security which is next com- 
puted after receipt of a tender of such security for 
redemption or of an order to purchase or sell such 
security. Rule 2a-4 adopted under the Act pro- 
vides, as here relevant, that the “current net asset 
value” of a redeemable security issued by a regis- 
tered investment company used in computing its 
price for the purposes of distribution, repurchase 
and redemption shall be an amount which reflects 
calculations made substantially in accordance with 
the provisions of that rule, with estimates used 
where necessary or appropriate. Rule 2a—4 further 
states that portfolio securities with respect to 
which market quotations are readily available shall 
be valued at fair value as determined in good faith 
by the board of directors of the registered compa- 
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ny. Prior to the filing of the application, the Com- 
mission expressed its view that, among other 
things: (1) Rule 2a—4 under the Act requires that 
portfolio instruments of “money market” funds be 
valued with reference to market factors, and (2) it 
would be inconsistent, generally, with the provi- 
sions of Rule 2a—4 for a “money market” fund to 
value its portfolio instruments on an amortized 
cost basis (Investment Company Act Release No. 
9786, May 31, 1977). 


Applicant believes that in order to attract sophisti- 
cated professional and institutional investors, as 
well as other investors in similar circumstances 
and to retain them as shareholders, Applicant 
must have a stable net asset value and a constant 
and steady flow of investment income. Applicant 
further believes that valuing the portfolio securities 
in its money market portfolio on an amortized cost 
basis will benefit its shareholders by enabling Ap- 
plicant to maintain a constant $10 per share pur- 
chase and redemption price, while at the same 
time providing shareholders with a steady flow of 
investment income through accrual of daily divi- 
dends which reflect Applicant's net income as 
earned. 


Section 6(c) of the Act provides, in part, that the 
Commission, by order upon application, may con- 
ditionally or unconditionally exempt any person, 
security or transaction, or any class or classes of 
persons, securities or transactions, from any pro- 
vision or provisions of the Act or of the rules or 
regulations thereunder, if and to the extent that 
such exemption is necessary or appropriate in the 
public interest and consistent with the protection 
of investors and the purposes fairly intended by 
the policy and provisions of the Act. 


Applicant represents that its board of trustees has 
determined in good faith that, in light of the char- 
acteristics of the Applicant, the amortized cost 
method of valuing portfolio securities is appropri- 
ate and preferable for its money market portfolio 
and reflects the fair value of its securities, absent 
unusual or extraordinary circumstances. 


Applicant states that it believes the requested re- 
lief is appropriate in the public interest and con- 
sistent with the protection of investors and the pur- 
poses fairly intended by the policy and provisions 
of the Act. Accordingly, Applicant requests that the 
Commission issue an order pursuant to Section 
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6(c) of the Act exempting Applicant from the provi- 
sions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder to the extent neces- 
sary to permit Applicant to compute its net asset 
value per share for the purposes of effecting sales 
and redemptions of its shares, using the amortized 
cost method. Applicant agrees that the following 
conditions may be imposed in any order granting 
the exemptions requested: 


1. In supervising the operations of Applicant and 
delegating special responsibilities involving 
portfolio management to the investment adviser 
of Applicant, the board of trustees of Applicant 
undertakes—as a particular responsibility within 
the overall duty of care owed to its sharehold- 
ers—to establish procedures reasonably de- 
signed, taking into account current market con- 
ditions and Applicant's investment objective, to 
stabilize Applicant's net asset value per share, 
computed for the purpose of distribution and re- 
demption, at $10.00 per share. 


2. Included within the procedures to be adopted by 
the board of trustees shall be the following: 


(a) Review by the board of trustees, as it 
deems appropriate and at such in- 
tervals as are reasonable in light of 
current market conditions, to deter- 
mine the extent of deviation, if any, 
of the net asset value per share as 
determined by using available mar- 
ket quotations from Applicant's 
$10.00 amortized cost price per 
share, and the maintenance of rec- 
ords of such review. To fulfill this 
condition, Applicant intends to use 
actual quotations or estimates of 
market value reflecting current mar- 
ket conditions chosen by the board 
of trustees in the exercise of its dis- 
cretion to be appropriate indicators 
of value, which may include, inter 
alia, (1) quotations or estimates of 
market value for individual portfolio 
instruments, or (2) values obtained 
from yield data relating to classes of 
money market instruments pub- 
lished by reputable sources. . 


(b) In the event such deviation from Ap- 
plicant’s $10.00 amortized cost price 
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per share exceeds 7’ of 1 percent, a 
requirement that the board of trust- 
ees will promptly consider what ac- 
tion, if any, should be initiated. 


(c) If the board of trustees believes the 
extent of any deviation from Appli- 
cant’s $10.00 amortized cost price 
per share may result in material dilu- 
tion or other unfair results to inves- 
tors or existing shareholders, it shall 
take such action as it deems appro- 
priate to eliminate or to reduce to the 
extent reasonably practicable such 
dilution or unfair results, which may 
include: selling portfolio instruments 
prior to maturity to realize capital 
gains or losses or to shorten Appli- 
cant’s average portfolio maturity; 
withholding dividends; redemption of 
shares in kind; or utilizing a net as- 
set value per share as determined 
by using available market quota- 
tions. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objec- 
tive of maintaining a stable net asset value per 
share; provided, however, that Applicant will not 
(a) purchase any instrument with a remaining 
maturity of greater than one year or (b) maintain 
a dollar-weighted average portfolio maturity 
which exceeds 120 days. If the disposition of a 
portfolio instrument should result in a dollar- 
weighted average portfolio maturity in excess of 
120 days, Applicant will invest its available cash 
in such a manner as to reduce such average 
maturity to 120 days or less as soon as reason- 
ably practicable. 


. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a 
written copy of the procedures (and any modifi- 
cations thereto) described in paragraph 1 
above, and Applicant will record, maintain, and 
preserve for a period of not less than six years 
(the first two years in an easily accessible 
place) a written record of the board of trustees’ 
considerations and actions taken in connection 
with the discharge of its responsibilities, as set 
forth above, to be included in the minutes of the 
board of trustees’ meetings. The documents 
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preserved pursuant to this condition shall be 
subject to inspection by the Commission in ac- 
cordance with Section 31(b) of the Act, as if 
such documents were records required to be 
maintained pursuant to rules adopted under 
Section 31(a) of the Act. 


. Applicant will limit its portfolio investments, 
including repurchase agreements, to those 
United States dollar-denominated instruments 
which its board of trustees determines present 
minimal credit risks, and which are of “high 
quality” as determined by any major rating serv- 
ice, or in the case of any instrument that is not 
rated, of comparable quality as determined by 
its board of trustees. 


6. Applicant will include in each quarterly report, 
as an attachment to Form N-1Q, a statement 
as to whether any action pursuant to paragraph 
2(c) above was taken during the preceeding fis- 
cal quarter and, if any such action was taken, 
will describe the nature and circumstances of 
such action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 8, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application will be issued as 
of course following said date unless the Commis- 
sion thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hear- 
ing is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11904/August 12, 1981 


In the Matter of 


MADISON FUND, INC. 
885 Second Avenue 
New York, NY 10017 


(812-4732) 


ORDER PURSUANT TO SECTION 23(c)(3) OF 
THE ACT PERMITTING REPURCHASE OF CER- 
TAIN OUTSTANDING SHARES 


Madison Fund, Inc. (“the Applicant’), registered 
under the Investment Company Act of 1940 
(“Act”) as a closed-end, non-diversified manage- 
ment investment company, filed an application on 
September 8, 1980, and amendments thereto on 
April 2, 1981, and June 22, 1981, for an order pur- 
suant to Section 23(c)(3) of the Act to permit the 
Applicant to repurchase shares of its common 
stock from those shareholders of record who own 
less than 100 shares at a premium of $1.00 per 
share in excess of the market price (but in no 
event more than its net asset value per share). 


On July 17, 1981, a notice (Investment Company 
Act Release No. 11863) was issued of the filing of 
said application. The notice gave interested per- 
sons an opportunity to request a hearing, and stat- 
ed that an order disposing of the matter would be 
issued as of course unless a hearing should be or- 
dered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found 
that the proposal to repurchase its shares would 
not unfairly discriminate against any holders of the 
Applicant's common stock, the class of securities 
proposed to be repurchased. Accordingly, 
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IT IS ORDERED, pursuant to Section 23(c)(3) of 
the Act, that the proposed odd-lot repurchase pro- 
gram described in the application, be and hereby 
is, permitted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11905/August 12, 1981 


In the Matter of 


IMS VARIABLE LEVERAGE FUND, LTD. 
16929 East Enterprise Drive 

P.O. Box 17089 

Fountain Hills, Arizona 85268 


(812-4685) 


ORDER PERMITTING WITHDRAWAL OF APPLI- 
CATION FOR AN ORDER OF THE COMMISSION 
AMENDING A PREVIOUS COMMISSION ORDER 
WHICH, PURSUANT TO SECTION 6(c) OF THE 
ACT, EXEMPTED APPLICANT FROM THE PRO- 
VISIONS OF SECTIONS 2(a)(3), 2(a)(19) AND 
22(e) OF THE ACT. 


IMS Variable Leverage Fund, Ltd., a Nebraska 
Limited Partnership (‘Applicant’), registered un- 
der the Investment Company Act of 1940 (“Act”) 
as an open-end, diversified, management invest- 
ment company, filed an Application on June 17, 
1981, pursuant to Section 6(c) of the Act re- 
questing an order of the Commission amending a 
previous order of the Commission dated August 6, 
1980 (Investment Company Act Release No. 
11288), which granted Applicant an exemption 
from the provisions of Sections 2(a)(3), 2(a)(19) 
and 22(e) of the Act to the extent necessary to 
permit Applicant to operate using the limited part- 
nership form. That order was granted subject to 
the condition of the continued effectiveness of 
several undertakings which Applicant had made in 
its Application, one of which was Applicant's ob- 
taining an errors and omissions insurance policy 
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up to a maximum amount of $5 million with a 
$10,000 deductible for any one claim, and stock- 
brokers’ blanket bond in the amount of $10 million. 
The requested amended order would have re- 
duced the amounts or errors and omissions insur- 
ance and fidelity bond insurance coverage re- 
quired to be maintained by Applicant. 


On July 17, 1981, a notice (Investment Company 
Act Release No. 11861) was issued of the filing of 
the Application giving interested persons until Au- 
gust 10, 1981, to request a hearing on the Appli- 
cation. No request for a hearing has been received 
and the Commission has not ordered a hearing. 


On July 28, 1981, Applicant filed a written request 
that the Application be withdrawn because pursu- 
ant to unanimous consent of its General and Limit- 
ed Partners, Applicant had determined to termi- 
nate its operations and liquidate its affairs in 
compliance with all applicable State and Federal 
laws. 


Applicant's request stated that the decision to ter- 
minate its operations was based on the fact that, 
inter alia, sales to the public of Applicant’s limited 
partnership interests did not materialize despite 3 
years of effort and expenditure of substantial 
funds by Applicant's sponsors. Further, Appli- 
cant’s request stated that a principal factor in its 
decision to terminate operations was an amend- 
ment to the Uniform Limited Partnership Act of 
Nebraska, under which Applicant was organized, 
eliminating specific provisions of the Nebraska Act 
which authorized a limited partnership to operate 
as a registered investment company without 
jeopardizing its limited partnership status. 


The matter having been considered, it is found 
that it is appropriate to permit the withdrawal of the 
pending Application. Accordingly, 


IT IS ORDERED that the Application filed by IMS 
Variable Leverage Fund, Ltd. described above is 
withdrawn, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11906/August 12, 1981 


In the Matter of 


AMERICAN BIRTHRIGHT TRUST TAX- 
MANAGED FUND FOR UTILITY SHARES, INC. 

247 Royal Palm Way 

Palm Beach, Florida 33480 


(812-4822) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER OF THE COMMISSION AMENDING A 
PREVIOUS ORDER OF THE COMMISSION 
WHICH PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTED A TEMPORARY EXEMPTION 
FROM SECTION 16(a) OF THE ACT, AND OR- 
DER GRANTING SUCH RELIEF ON A TEMPO- 
RARY BASIS. 


NOTICE IS HEREBY GIVEN that American Birth- 
right Trust and Tax-Managed Fund For Utility 
Shares, Inc. (“Applicants”), each registered under 
the Investment Company Act of 1940 (‘‘Act’’) as an 
open-end, diversified, management investment 
company, filed an application on July 31, 1981, 
and an amendment.thereto on August 5, 1981, 
pursuant to Section 6(c) of the Act, requesting an 
order of the Commission amending previous or- 
ders of the Commission dated July 1, 1981 (In- 
vestment Company Act Release No. 11840), 
April 29, 1981 (Investment Company Act Release 
No. 11752), and February 24, 1981 (Investment 
Company Act Release No. 11644). Applicants fur- 
ther request that such order be made effective as 
of August 15, 1981, on a temporary basis pending 
issuance of a permanent order following appropri- 
ate notice and opportunity for a hearing. The pre- 
vious Commission orders temporarily exempted 
Applicants from certain provisions of Section 16(a) 
of the Act to permit pursuant to a court order three 
“disinterested” persons and one new “interested” 
person to serve on the board of directors or board 
of trustees of the Applicants until Applicants’ 1981 
annual meetings of shareholders. The amended 
order would extend the time period of the exemp- 
tion to December 1, 1981, from August 14, 1981, 
the expiration date specified in the Commission's 
order dated July 1, 1981. 


Applicants state that on December 30, 1980, the 
United States District Court for the District of Co- 
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lumbia entered an order in Securities and Ex- 
change Commission v. American Birthright Trust 
Management, Inc. et al., Civil Action No. 80-3306 
(“Court Order’). The entry of that Court Order re- 
sulted in the settlement of an injunctive action 
brought by the Commission against the investment 
adviser, officers of the investment adviser, and the 
directors and trustees of the Applicants as a result 
of certain alleged violations of the Securities Act of 
1933 and the Act committed by the above entity 
and individuals in their administration of the affairs 
of the Applicants. Among other things, the Court 
Order required that American Birthright Trust Man- 
agement, Inc. (‘Adviser’), the investment adviser 
of the Applicants, and the officers of the Adviser 
take action to ensure that at least 60% of the 
members of the Board of trustees of American 
Birthright Trust and board of directors of Tax- 
Managed Fund For Utility Shares, Inc. would 
consist of disinterested directors or trustees hav- 
ing no previous affiliation with any of the defend- 
ants in this case and with whom the Commission 
shall have no objection. Pursuant to that provision 
of the Court Order all but one member of Appli- 
cants’ previous boards resigned and were re- 
placed by four individuals, three of whom had no 
previous affiliation with any of the defendants in 
the injunctive action. Thus, only one member of 
Applicants’ present boards has been elected by 
the shareholders of Applicants. 


Section 16(a) of the Act provides, in part, that, ex- 
cept for the filling of certain vacancies on a board 
of directors, no person can serve as a director of a 
registered investment company unless elected by 
shareholders. In the event that at any time less 
than a majority of directors have been elected by 
shareholders, Section 16(a) of the Act requires 
that a special meeting of shareholders be held 
within sixty days for the purpose of electing direc- 
tors to fill any existing vacancies on the board un- 
less the Commission shall, by order, extend such 
period. In order to prevent their Boards from being 
improperly constituted after February 28, 1981, 
Applicants filed an application on February 12, 
1981, requesting, pursuant to Section 6(c) of the 
Act, a temporary order of exemption from certain 
provisions of Section 16(a) of the Act until 
April 30, 1981. The Commission issued such an 
order on February 24, 1981. (Investment Compa- 
ny Act Release No. 11644). 


In their application filed on February 12, 1981, Ap- 
plicants stated that their new Boards, assisted by 
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independent counsel, were actively engaged in re- 
viewing the advisory and service contracts with 
the Adviser as required by the Court Order. Appli- 
cants further stated that the Boards had deter- 
mined that they required additional time within 
which to complete their review, but that it was in- 
tended that the review be completed in sufficient 
time to permit proxy statements for the 1981 annu- 
al meetings of shareholders to reflect the results of 
those deliberations. 


Subsequently, on March 23, 1981, and on June 8, 
1981, Applicants filed amendments to their appli- 
cation requesting extensions of the time for the 
temporary exemption from certain provisions of 
Section 16(a) of the Act, to June 30, 1981, and to 
August 14, 1981, respectively. The Commission 
granted the requested extensions of time by or- 
ders dated April 29, 1981 (Investment Company 
Act Release No. 11752) and July 1, 1981 (Invest- 
ment Company Act Release No. 11840). In sup- 
port of the requested extension of time to Au- 
gust 14, 1981, Applicants stated, among other 
things, that following an intensive review of Appli- 
cants’ investment advisory and service contracts 
with the Adviser, Applicants’ Boards had deter- 
mined to renegotiate such contracts. Applicants 
further stated that the Boards had approved and 
determined to submit proposed new investment 
advisory and service contracts between Applicants 
and the Adviser to shareholders, but that there 
was insufficient time between the date of their 
amended application and the June 30, 1981, expi- 
ration date of the temporary exemptive order in 
which to solicit proxies in sufficient numbers to ob- 
tain a quorum. 


In support of their request for a further extension 
of the temporary order Applicants state that prior 
to submission of the proposed new investment ad- 
visory and service contracts to shareholders for 
their approval, certain questions of interpretation 
with respect to the terms and provisions of such 
contracts arose. Applicants state that after further 
discussion the Boards and the Adviser determined 
that an agreement in principle with respect to new 
investment advisory and service contracts had not 
been reached. Accordingly, Applicants represent 
that the Boards withdrew their approval of such 
contracts and their recommendation that the con- 
tracts be submitted to shareholders for their ap- 
proval, and the Boards determined to enter into 
new negotiations with the Adviser. Applicants 
state that on July 28, 1981, the Boards and the 
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Adviser concluded such negotiations by reaching 
agreement in principle on the terms of new invest- 
ment advisory and service contracts. Such negoti- 
ations, Applicants state, consumed the period of 
time during which it had been planned to solicit 
proxies and hold shareholder meetings, which had 
been tentatively scheduled for July 28, 1981. How- 
ever, such meetings were postponed due to the 
delay in submitting new investment advisory and 
service contracts to shareholders. 


Applicants maintain that, although the Boards 
have now renegotiated, approved and determined 
to submit for shareholder approval proposed new 
investment advisory and service contracts, there is 
not sufficient time prior to August 14, 1981, in 
which to solicit proxies in sufficient numbers to ob- 
tain a quorum. According to Applicants the re- 
quested extension of the temporary order until De- 
cember 1, 1981, will allow adequate time for 
Applicants to prepare proxy materials to be used 
in connection with their 1981 annual meetings of 
shareholders (which are currently expected to oc- 
cur during the last week of September or the first 
week of October), to obtain review and clearance 
of such materials from the Commission staff, and 
to schedule annual meetings of shareholders and 
solicit proxies in connection with such meetings in 
sufficient numbers to obtain a quorum. In addition, 
Applicants state that the requested extension of 
the temporary order until December 1, 1981, will 
provide Applicants with sufficient flexibility in the 
event that it becomes necessary to postpone fur- 
ther the 1981 annual meetings of shareholders as 
a result of unforeseen circumstances. 


Applicants contend the holding of special share- 
holders’ meetings in order to elect directors or 
trustees (in addition to the annual meetings at 
which the proposed new contracts will be consid- 
ered) would impose an unnecessary and inappro- 
priate burden on them, and would constitute an 
unjustifiable cost to their shareholders. Applicants 
further contend that other factors cited by the 
Commission in its order of February 24, 1981, 
including the District Court's entry of the Court Or- 
der, the concurrence of the Commission with the 
terms of the Court Order, and the temporary na- 
ture of the exemptive relief sought, remain appli- 
cable to its request for amendment of the Commis- 
sion’s temporary exemption. Applicants conclude 
that, in light of the foregoing, the requested 
amended order is appropriate in the public interest 
and is consistent with the protection of investors 
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and the purposes fairly intended by the policy and 
provisions of the Act. 


Applicants further request that extension of the 
temporary order be made effective as of Au- 
gust 15, 1981, on a temporary basis pending issu- 
ance of a permanent order following appropriate 
notice and opportunity for a hearing. Applicants 
believe that the granting of this additional request 
is both necessary and appropriate. Applicants 
state that unless the requested amended order is 
made effective on August 15, 1981, Applicants’ 
Boards will not be properly constituted after Au- 
gust 14, 1981. In that event, the validity of Board 
actions taken after August 14, 1981, may be called 
into question. Accordingly, Applicants contend that 
if the requested order is not made effective on Au- 
gust 15, 1981, Applicants may be exposed unnec- 
essarily to litigation or other action which would 
adversely affect Applicants’ shareholders. 


Section 6(c) of the Act provides that the Commis- 
sion, by order upon application, may conditionally 
or unconditionally exempt any person, security or 
transaction, or any class or classes of persons, 
securities or transactions from any provision or 
provisions of the Act, or any rule or regulation un- 
der the Act, if and to the extent that such exemp- 
tion is necessary or appropriate in the public inter- 
est and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. 


The matter has been considered, and it is found, 
on the basis of the information stated in the appli- 
cation, that it is appropriate to issue the amended 
order requested by Applicants immediately, on a 
temporary basis, in view of the circumstances fac- 
ing Applicants and the adverse consequences that 
might be experienced by investors in Applicants if 
the Commission did not issue the requested 
amended order by August 15, 1981. Accordingly, 


IT IS ORDERED, PURSUANT TO Section 6(c) of 
the Act, that the application for amendment of the 
Commission’s order dated July 1, 1981, contained 
in Investment Company Act Release No. 11840, to 
the extent requested, be and hereby is granted as 
of August 15, 1981, on a temporary basis; 


IT IS FURTHER ORDERED, that the above tem- 
porary order shall remain in effect only until such 
time as the Commission shall by order: (1) termi- 
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nate such temporary order after notice and oppor- 
tunity for a hearing, or (2) terminate such tempo- 
rary order by the issuance of a permanent order in 
this matter. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 8, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request, and the issues, 
if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Com- 
mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicants at 
the address stated above. Proof of such service 
(by affidavit or, in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application herein will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11907/August 13, 1981 


In the Matter of 


ALEX. BROWN CASH RESERVE FUND, INC. 
11 Greenway Plaza 

Suite 1919 

Houston, Texas 77046 
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(812-4890) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTIONS FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER 


Alex. Brown Cash Reserve Fund, Inc. (“Appli- 
cant’), registered under the Investment Company 
Act of 1940 (“Act”) as an open-end, diversified, 
management investment company, filed an appli- 
cation on June 5, 1980, requesting an order, pur- 
suant to Section 6(c) of the Act, exempting Appli- 
cant from the provisions of Section 2(a)(41) of the 
Act and Rules 2a—4 and 22c-1 thereunder to the 
extent necessary to permit Applicant to value its 
portfolio securities using the amortized cost meth- 
od of valuation. 


On July 9, 1981, a notice (Investment Company 
Act Release No. 11854) was issued of the filing of 
the application. The notice gave interested per- 
sons an opportunity to request a hearing and stat- 
ed that an order disposing of the application would 
be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent re- 
quested be, and hereby is, granted, effective forth- 
with, subject to those conditions to which Appli- 
cant has consented and which are set forth in 
Investment Company Act Release No. 11854. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 769/August 7, 1981 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 18017/August 7, 1981 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 770/August 13, 1981 


Applicability of the Investment Advisers Act to Fi- 
nancial Planners, Pension Consultants, and Other 
Persons who Provide Investment Advisory Serv- 
ices as an Integral Component of Other Financial 
Related Services 


ACTION: Statement of staff interpretive position. 


SUMMARY: The Commission is publishing the 
views of the staff of the Division of Investment 
Management as to the applicability of the Invest- 
ment Advisers act of 1940 to financial planners, 
pension consultants, and other persons who, as 
an integral component of other financially related 
services, provide investment advisory services to 
others for compensation. The purpose of this re- 
lease is to call to the attention of persons provid- 
ing such services, as well as members of the gen- 
eral public who may utilize such services, the 
circumstances under which persons providing 
these services would be investment advisers un- 
der the Advisers Act and subject to the Act's regis- 
tration, antifraud and other provisions. The guid- 
ance provided in this release should assist 
providers of financial advisory services in com- 
plying with the Advisers Act and reduce the num- 
ber of requests for staff interpretive or no-action 
advice with respect to the applicability of the Ad- 
visers Act to such persons where the requests do 
not present any novel factual or interpretive is- 
sues. With one exception the interpretive views 
set forth in the release are based on positions con- 
sistently taken by the staff in the past. In the case 
of the one exception, the position articulated in the 
release may have the effect of excepting from the 
definition of investment adviser certain persons 
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the staff would not regard as being in the business 
of providing investment advice. 


FOR FURTHER INFORMATION CON- 
TACT: 

Mary S. Champagne, Esq. 

Investment Advisers Study Group 
Division of Investment Management 
Securities and Exchange Commission 
500 North Capitol Street 

Washington, D.C. 20549 

(202) 272-2041. 


SUPPLEMENTARY INFORMATION: 


The staff of the Commission has received numer- 
ous requests for staff interpretive or no-action ad- 
vice concerning the applicability of the Investment 
Advisers Act of 1940 [15 U.S.C. 80b-1 ef seq.] 
(“Advisers Act’) to persons, such as financial 
planners, pension consultants, sports and enter- 
tainment representatives and others, who provide 
investment advisory services as an integral com- 
ponent of, or bundled with, other financially related 
services. In addition, it appears that many of these 
persons may not be aware of the provisions of the 
federal securities laws which may be applicable to 
their activities, particularly the fiduciary standards 
and registration requirements of the Advisers Act. 
It is the view of the staff that, for the reasons set 
forth below, many of the persons providing such 
services to the public are investment advisers un- 
der the definition of investment adviser contained 
in Section 202(a)(11) of the Advisers Act [15 
U.S.C. 80b—2(a)(11)] and are not entitled to rely 
on any of the exceptions from that definition pro- 
vided in clauses (A) to (F) of Section 202(a)(11). 
An investment adviser who uses the mails or any 
means or instrumentality of interstate commence 
in connection with his or its business as an invest- 
ment adviser is subject to the registration, 
antifraud, and other provisions of the Advisers Act, 
unless the adviser is excepted from registration 
under Section 203(b) of the Advisers Act [15 
U.S.C. 80b-3(b)]. An adviser excepted from regis- 
tration under the Advisers Act remains subject to 
its antifraud provisions. 


|. BACKGROUND 


Financial planning typically involves the provision 
of a variety of services, principally advisory in na- 
ture, to individuals or families with respect to man- 
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agement of financial resources based upon an 
analysis of individual client needs. Generally, fi- 
nancial planning services involve the preparation 
of a financial program for a client based upon in- 
formation elicited from the client as to the client's 
financial circumstances and objectives. Such in- 
formation normally would cover present and antic- 
ipated assets and liabilities, including insurance, 
savings, investments, and anticipated retirement 
or other benefits. The program developed for the 
client typically includes general recommendations 
for a course of activity, or specific actions, to be 
taken by the client. For example, recommenda- 
tions may be made that the client obtain insurance 
or revise existing coverage, establish an individual 
retirement account, increase or decrease funds 
held in savings accounts, or invest funds in securi- 
ties. A financial planner may develop tax or estate 
plans for the client or may refer the client to an ac- 
countant or attorney for these services. The pro- 
vider of such financial planning services typically 
assists the client in implementing the recom- 
mended program by, among other things, making 
specific recommendations to carry out the general 
recommendations of the program, or by selling to 
the client insurance products, securities, or other 
investments. The financial planner may also re- 
view the client’s program periodically and recom- 
mend revisions. Persons providing such financial 
planning services use various compensation ar- 
rangements. Some financial planners charge cli- 
ents an overall fee for the development of an indi- 
vidual client program while others charge clients 
an hourly fee. In some instances financial plan- 
ners are compensated, in whole or in part, through 
the receipt of sales commissions upon the sale to 
the client of insurance products, mutual fund 
shares, interests in real estate, or other invest- 
ments. 


A second common form of service relating to fi- 
nancial matters is that provided by ‘‘pension 
consultants” who typically offer, in addition to 
administrative services, a variety of advisory serv- 
ices to employee benefit plans and their fiduciaries 
based upon an analysis of the needs of the indi- 
vidual plan. Such advisory services may include 
advice as to the types of funding media available 
to provide plan benefits, general recommenda- 
tions as to what portion of plan assets should be 
invested in various investment media, including 
securities, and, in some cases, recommendations 
regarding investment in specific securities or other 
investments. Pension consultants may also assist 
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plan fiduciaries in determining plan investment ob- 
jectives and policies and in designing funding me- 
dia for the plan. They may also provide general or 
specific advice to plan fiduciaries as to the selec- 
tion or retention of persons to manage the assets 
of the plan.' Persons providing such services to 
plans are customarily compensated for the provi- 
sion of their services through the receipt of fees 
paid by the plan, its sponsor, or other persons; by 
means of sales commissions on the sale of insur- 
ance products or investments to the plan; or 
through a combination of fees and commissions. 


Another form of financial advisory service is that 
provided by persons offering a variety of financial- 
ly related services to entertainers or athletes 
based upon the needs of the individual client. 
Such persons, who often use the designation 
“sports representative” or “entertainment repre- 
sentative,” typically offer a number of services to 
clients, including the negotiation of employment 
contracts and development of promotional oppor- 
tunities for the client, as well as advisory services 
related to investments, tax planning, or budget 
and money management. Some persons providing 
these services to clients may assume discretion 
over ali or a portion of a client’s funds by collecting 
income, paying bills and making investments for 
the client. Spots or entertainment representatives 
are customarily compensated for the provision of 
their services primarily through fees charged for 
negotiation of employment contracts but may also 
receive compensation in the form of fixed charges 
on hourly fees for other services, including invest- 
ment advisory services, which they provide. 


There are other persons who, while not falling pre- 
cisely into one of the foregoing categories, provide 
financial advisory services. As discussed below, fi- 





'The authority to manage all or a portion of a 
plan’s assets often is delegated to a person who 
qualifies as an “investment manager” under the 
Employee Retirement Income Security Act of 1974 
[29 U.S.C. 1001 et seq.]. Under that statute, 
which is applicable to private sector pension and 
welfare benefit plans, an “investment manager’ 
must be a registered investment adviser under the 
Advisers Act, a bank as defined in the Advisers 
Act, or an insurance company which is qualified to 
perform services as an investment manager under 
the laws of more than one state. 
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nancial planners, pension consultants, sports or 
entertainment representatives, or other persons 
providing financial advisory services, may be in- 
vestment advisers within the meaning of the Ad- 
visers Act. 


ll. STATUS AS AN INVESTMENT ADVISER 
A. Definition of Investment Adviser 


Section 202(a)(11) of the Advisers Act defines the 
term “investment adviser” to mean: 


. any person who, for compensation, 
engages in the business of advising oth- 
ers, either directly or through publica- 
tions or writings, as to the value of se- 
curities or as to the advisability of 
investing in, purchasing, or selling secu- 
rities, or who, for compensation and as 
part of a regular business, issues or 
promulgates analyses or reports con- 
cerning securities .... 


Whether a person providing financially related 
services of the type discussed in this release 
would be an investment adviser within the mean- 
ing of the Advisers Act would depend upon all the 
relevant facts and circumstances. As a general 
matter, however, if the activities of any person pro- 
viding such integrated advisory services satisfy 
each element of either part of the foregoing two 
part definition, such person would be an invest- 
ment adviser within the meaning of the Advisers 
Act, unless entitled to rely on one of the excep- 
tions from the definition of investment adviser in 
clauses (A) to (F) of Section 202(a)(11).2 Accord- 
ingly, a determination as to whether a person pro- 
viding financial planning, pension consulting, or 
other integrated advisory services is an invest- 
ment adviser will depend upon whether such per- 
son: (1) provides advice, or issues reports or anal- 
yses, regarding securities; (2) whether he is in the 
business of providing such services; and (3) 
whether he provides such services for compensa- 
tion. These three elements are discussed below. 





2See discussion of Section 202(a)(11)(A) to (F) in 
Section II B, infra. 
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1. Advice or analyses concerning securities 


It would seem apparent that a person who gives 
advice or makes recommendations or issues re- 
ports or analyses with respect to specific securi- 
ties is an investment adviser under Section 
202(a)(11), assuming the other elements of the 
definition of investment adviser are met, i.e., that 
such services are performed as a part of a busi- 
ness and for compensation. However, it has been 
asked on a number of occasions whether advice, 
recommendations or reports that do not pertain to 
specific securities satisfy this element of the defi- 
nition. In the view of the staff, a person who pro- 
vides advice, or issues or promulgates reports or 
analyses, which concern securities, but which do 
not relate to specific securities, would generally be 
an investment adviser under Section 202(a) (11), 
assuming such services are performed as part of a 
business? and for compensation. The staff has in- 
terpreted the definition of investment adviser to in- 
clude persons who advise clients either directly or 
through publications or writings concerning the rel- 
ative advantages and disadvantages of investing 
in securities in general as compared to other in- 
vestment media.* A person who, in the course of 
developing a financial program for a client, ad- 
vises a Client as to the desirability of investing in 
securities as opposed to, or in relation to, stamps, 
coins, direct ownership of commodities, or any 
other investment vehicle would also be “advising” 
others within the meaning of Section 202(a)(11).5 
Similarly, a person who advises employee benefit 
plans on funding plan benefits by investing in se- 
curities, as opposed, to, or in addition to, insur- 
ance products, real estate or other funding media, 
would be “advising” others within the meaning of 





3In this regard, as discussed in detail below, it is 
the staff's view that a person who gives advice or 
prepares analyses concerning securities generally 
may, nevertheless, not be “in the business’ of 
doing so and, therefore, will not be considered an 
“investment adviser” as that term is used in Sec- 
tion 202(a)(11). 


4See, e.g., Richard K. May (avail. Dec. 11, 1979); 
Hayes Martin (avail. Feb. 15, 1980); Pauline Wang 
(avail. Mar. 21, 1980). 


5See, e.g., Thomas Beard (avail. May 8, 1975); 
Sinclair-deMarinis Inc. (avail. May 1, 1981). 
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Section 202(a)(11). A person providing advice to a 
client as to the selection or retention of an invest- 
ment manager or managers also would, under cer- 
tain circumstances, be deemed to be “advising” 
others within the meaning of Section 202(a)(11).® 


2. The “business” standard 


In order to come within the definition of an invest- 
ment adviser, a person must engage for compen- 
sation in the business of advising others as to the 
value of securities or as to the advisability of in- 
vesting in, purchasing, or selling securities or is- 
sue or promulgate reports or analyses concerning 
securities as part of a regular business. Under this 
definition, the giving of advice or issuing of reports 
or analyses concerning securities for compensa- 
tion need not constitute the principal business ac- 
tivity or any particular portion of the business ac- 
tivities of a person in order for the person to be an 
investment adviser under Section 202(a)(11). 
However, a person who provides investment ad- 
vice for compensation but is not in the business of 
advising others as to the value of securities or the 
advisability of investing in securities, or does not 
issue reports or analyses concerning securities as 
part of a regular business, does not come within 
the Advisers Act’s definition of an investment ad- 
viser. 





6See, e.g., FPC Securities Corp. (avail. Dec. 1, 
1974) (program to assist client in selection and re- 
tention of investment manager by, among other 
things, recommending investment managers to cli- 
ents, monitoring and evaluating the performance 
of a client’s investment manager, and advising cli- 
ent as to the retention of such manager); William 
Bye Co. (avail. Apr. 26, 1973) (program involving 
recommendations to client as to selection and re- 
tention of investment manager based upon client’s 
investment objectives and periodic monitoring and 
evaluation of investment manager's performance). 
On occasion in the past the staff has taken no- 
action positions with respect to certain situations 
involving persons providing advice to clients as to 
the selection or retention of investment managers. 
See, e.g., Sebastian Associates, Ltd., (avail. Aug. 
7, 1975) (provision of assistance to clients in ob- 
taining and coordinating the services of various 
professionals such as tax attorneys and invest- 
ment advisers, including referring clients to such 
professionals, in connection with business as 
agent for clients with respect to negotiation of em- 
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Whether or not a person’s activities constitute be- 
ing engaged in the business of advising others as 
to the value of securities or the advisability of in- 
vesting in securities or issuing reports or analyses 
concerning securities as part of a regular business 
will depend on (1) whether the investment advice 
being provided is solely incidental to a non- 
investment advisory, primary business of the per- 
son providing the advice; (2) the specificity of the 
advice being given; and (3) whether the provider 
of the advice is receiving, directly or indirectly, any 
special compensation therefor.” As a general mat- 
ter, the staff would take the position that a person 
who provides financial services including invest- 
ment advice for compensation is in the business 
of providing investment advice within the meaning 
of Section 202(a)(11) unless the advice being pro- 
vided by such person is solely incidental to a non- 
investment advisory business of the person, is 
non-specific, and is not rewarded by special com- 
pensation for such investment advice. 


If a person holds himself out as an investment ad- 
viser or as one who provides investment advice, 
he would be considered to be in the business of 
providing investment advice. However, a person 
whose principal business is providing financial 
services other than investment advice would not 
be regarded as being in the business of giving in- 
vestment advice if, as part of his service, he mere- 
ly discusses in general terms the advisability of in- 
vesting in securities in the context of, for example, 
a discussion of economic matters or the role of in- 
vestments in securities in a client’s overall finan- 
cial plan. The staff would, however, take the posi- 
tion that such a person is in the business of 
providing investment advice if, on anything other 
than rare and isolated instances, he discusses the 
advisability of investing in, or issues reports or 
analyses as to, specific securities or specific cate- 
gories of securities (e.g., bonds, mutual funds, 





ployment and promotional contracts); Hudson Val- 
ley Planning Inc. (avail. Feb. 25, 1978) (provision 
of names of several investment managers to client 
upon request, without recommendation, in con- 
nection with business of providing administrative 
services to employee benefit plans). 


7These criteria were developed as part of the 
Staff's on-going review of prior staff interpretive 
letters and have not previously been articulated. 
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technology stocks, etc.).8 In addition, a person 
who provides market timing services would be 
viewed as being in the business of giving invest- 
ment advice. Finally, as previously indicated, a 
person will be regarded as being in the business 
of providing such advice if he receives any special 
compensation therefor or receives any direct or in- 
direct remuneration in connection with a client's 
purchase or sale of securities. A person would 
generally not be considered to be receiving spe- 
cial compensation for the provision of advisory 
services if he makes no charge for the advisory 
portion of his services or if he charges an overall 
fee for financial advisory services of which the in- 
vestment advice is an incidental part. 


3. Compensation 


The definition of investment adviser applies to per- 
sons who give investment advice and receive 
compensation therefor. This compensation ele- 
ment is satisfied by the receipt of any economic 
benefit, whether in the form of an advisory fee, 
some other fee relating to the total services rend- 
ered, commissions, or some combination of the 
foregoing. It is not necessary that a person who 
provides investment advisory and other services 
to a client charge a separate fee for the invest- 
ment advisory portion of the total services. The 
compensation element would be satisfied if a 
single fee were charged for the provision of a 
number of different services, which services in- 
cluded the giving of investment advice or the 
issuing of reports or analyses concerning securi- 
ties within the meaning of the Advisers Act.? As 
discussed above, however, the fact that no sepa- 
rate fee is charged for the investment advisory 
portion of the service could be relevant to whether 
the person is “in the business” of giving invest- 
ment advice. 


It is not necessary that an adviser’s compensation 
be paid directly by the person receiving invest- 
ment advisory services, but only that the invest- 
ment adviser receive compensation from some 
source for his services.'° Accordingly, a person 





8Compare, Zinn v. Parrish, 644 F.2d 360 (7th Cir. 
1981), CCH Sec. L. Rep. 997,920. 


%See, e.g., FINESCO, (avail. Dec. 11. 1979). 


'0See, .e.g. Warren H. Livingston (avail. Mar. 8, 
1980). 
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providing a variety of services to a client, including 
investment advisory services, for which the person 
receives any economic benefit, for example, by re- 
ceipt of a single fee or commissions upon the sale 
to the client of insurance products or investments, 
would be performing such advisory services “for 
compensation” within the meaning of Section 
202(a)(11) of the Advisers Act."' 


B. Exceptions from definition of 
investment adviser 


Clauses (A) to (E) of Section 202(a)(11) of the Ad- 
visers Act set forth limited exceptions from the def- 
inition of investment adviser available to certain 
persons.'2 Whether an exception from the defini- 





Section 202(a)(11(C) of the Advisers Act ex- 
cepts from the definition of investment adviser a 
broker or dealer who performs investment adviso- 
ry services which are incidental to the conduct of 
its broker-dealer business and who receives no 
special compensation therefor. See discussion of 
Section 202(a)(11(C) infra. 


12Section 202(a)(11) provides that the definition of 
investment adviser does not include: 


(A) a bank, or any bank holding compa- 
ny as defined in the Bank Holding Com- 
pany Act of 1956, which is not an in- 
vestment company; 


(B) any lawyer, accountant, engineer or 
teacher whose performance of such 
[advisory] services is solely incidental 
to the practice of his profession; 


(C) any broker or dealer whose perform- 
ance of such [advisory] services is sole- 
ly incidental to the conduct of his busi- 
ness as a broker or dealer and who 
receives no special compensation 
therefor; 


(D) the publisher of any bona fide news- 
paper, news magazine or business or fi- 
nancial publication of general and regu- 
lar circulation; 


(E) any person whose advice, analyses, 
or reports relate to no securities other 
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tion of investment adviser is available to any finan- 
cial planner, pension consultant, or other person, 
providing investment advisory services within the 
meaning of Section 202(a)(11), will depend upon 
the relevant facts and circumstances. 


A person relying on an exception from the defini- 
tion of investment adviser must meet all of the re- 
quirements of such exception. It is the view of the 
staff that the exception contained in Section 
202(a)(11)(B) would not be available, for example, 
to a lawyer or accountant who holds himself out to 
the public as providing financial planning, pension 
consulting, or other financial advisory services. In 
such a case it would appear that the performance 
of investment advisory services by such person 
would be incidental to the practice of his financial 
planning or pension consulting profession and not 
incidental to his practice as a lawyer or account- 
ant.13 Similarly, the exception for brokers or deal- 





FOOTNOTE—Continued 

than securities which are direct obliga- 
tions of or obligations guaranteed as to 
principal or interest by the United 
States, or securities issued or guaran- 
teed by corporations in which the United 
States has a direct or indirect interest 
which shall be designated by the Secre- 
tary of the Treasury, pursuant to Sec- 
tion 3(a)(12) of the Securities Exchange 
Act of 1934, as exempted securities for 
the purposes of that Act. ... 


Section 202(a)(11)(F) excepts from the definition 
of investment adviser ‘such other persons not 
within the intent of this paragraph, as the Commis- 
sion may designate by rules and regulations or or- 
der.” 


13See, e.g. Mortimer M. Lerner (avail. Feb 15, 
1980). The “professional” exception provided in 
Section 202(a)(11)(B) by its terms is only available 
to lawyers, accountants, engineers, and teachers. 
A person engaged in a profession other than one 
of those enumerated in Section 202(a)(11)(B) who 
performs investment advisory services would be 
an investment adviser within the meaning of Sec- 
tion 202(a)(11) whether or not the performance of 
investment advisory services is incidental to the 
practice of such profession. Unless another basis 
for excepting such person from the definition of in- 
vestment adviser is available, such person would 
be subject to the Advisers Act. 


Volume 23, No. 6, August 25, 1981 





ers contained in Section 202(a)(11)(C) would not 
be available to a broker or dealer, or associated 
person of a broker or dealer, acting within the 
scope of its business as broker or dealer, if such 
person receives any special compensation for the 
provision of investment advisory services.'* More- 
over, the exception from the definition of invest- 
ment adviser contained in Section 202(a)(11)(C) 
would not be available to an associated person of 
a broker-dealer or “registered representative” who 
provides investment advisory services to clients 
outside of the scope of such person's employment 
with the broker-dealer.'5 


Ill. REGISTRATION AS AN INVESTMENT 
ADVISER 


Any person who is an investment adviser within 
the meaning of Section 202(a)(11) of the Advisers 
Act, who is not excepted from the definition of in- 
vestment adviser by virtue of one of the excep- 
tions in Section 202(a)(11)(A) to (F), and who 
makes use of the mails or any instrumentality of 
interstate commerce in connection with such per- 
son’s business as an investment adviser, is re- 
quired by Section 203(a) of the Advisers Act to 
register with the Commission as an investment ad- 
viser unless specifically excepted from registration 
by Section 203(b) of the Advisers Act.'® The mate- 





14See, e.g., FINESCO, supra. For a general state- 
ment of the views of the staff regarding special 
compensation under Section 202(a)(11)(C), see 
Investment Advisers Act Release No. 640 (Octo- 
ber 5, 1978). 


15 See, e.g. George E. Bates (avail. Apr. 26, 1979). 
16 Section 203(b) excepts from registration 


(1) any investment adviser all of whose 
clients are residents of the State within 
which such investment adviser main- 
tains his or its principal office and place 
of business, and who does not furnish 
advice or issue analyses or reports with 
respect to securities listed or admitted 
to unlisting trading privileges on any na- 
tional securities exchange; 


(2) any investment adviser whose only 
clients are insurance companies; or 
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rials necessary for registering with the Commis- 
sion as an investment adviser can be obtained by 
writing Publications Unit, Securities and Exchange 
Commission, Washington, D.C. 20549. 


IV. APPLICATION OF ANTIFRAUD PROVISIONS 


The antifraud provisions of Section 206 of the Ad- 
visers Act [15 U.S.C. 80b-6], and the rules adopt- 
ed by the Commission thereunder, apply to any 
person who is an investment adviser as defined in 
the Advisers Act, whether or not such person is re- 
quired to be registered with the Commission as an 
investment adviser. Sections 206(1) and (2) make 
it unlawful for an investment adviser, directly or in- 
directly, to “employ any device, scheme, or artifice 
to defraud any client or prospective client’ or to 
“engage in any transaction practice, or course of 
business which operates as a fraud or deceit upon 
any client or prospective client.”'7 An investment 
adviser is a fiduciary who owes his clients ‘an af- 
firmative duty of ‘utmost good faith, and full and 
fair’ disclosure of all material facts.”'® The Su- 


FOOTNOTE—Continued 


(3) any investment adviser who during 
the course of the preceding twelve 
months has had fewer than fifteen cli- 
ents and who neither holds himself out 
generally to the public as an investment 
adviser nor acts as an investment ad- 
viser to any investment company regis- 
tered under the [Investment Company 
‘2 ¢ ae 





17In addition, Section 206(3) of the Advisers Act 
generally makes it unlawful for an investment ad- 
viser acting as principal for his own account know- 
ingly to sell any security to or purchase any secu- 
rity from a client, or, acting as broker for a person 
other than such client, knowingly to effect any sale 
or purchase of any security for the account of such 
client, without disclosing to such client in writing 
before the completion of such transaction the ca- 
pacity in which he is acting and obtaining the 
consent of the client to such transaction. The re- 
sponsibilities of an investment adviser dealing with 
a client as principal or as agent for another person 
are discussed in Advisers Act Release Nos. 40 
and 470 (February 5, 1945 and August 20, 1975 
respectively). 


18SEC v. Capital Gains Research Bureau, 375 
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preme Court has stated that a “[fJailure to disclose 
material facts must be deemed fraud or deceit 
within its intended meaning, for, as the experience 
of the 1920’s and 1930's amply reveals, the dark- 
ness and ignorance of commercial secrecy are the 
conditions under which predatory practices best 
thrive.” 19 Accordingly, the duty of an investment 
adviser to refrain from fraudulent conduct includes 
an obligation to disclose material facts to his cli- 
ents whenever the failure to do so would defraud 
or operate as a fraud or deceit upon any client or 
prospective client. In this connection the adviser's 
duty to disclose material facts is particularly perti- 
nent whenever the adviser is in a situation 
involving a conflict, or potential conflict, of interest 
with a client. 


The type of disclosure required by an investment 
adviser who has a potential conflict of interest with 
a client will depend upon all the facts and circum- 
stances. As a general matter, an adviser must dis- 
close to clients all material facts regarding the po- 
tential conflict of interest so that the client can 
make an informed decision as to whether to enter 
into or continue an advisory relationship with the 
adviser or whether to take some action to protect 
himself against the specific conflict of interest in- 
volved. The following examples, which have been 
selected from cases and staff interpretive and no- 
action letters, illustrate the scope of the duty to 
disclose material information to clients in certain 
common situations involving conflicts of interests. 


An investment adviser who is also a registered 
representative of a broker-dealer and provides in- 
vestment advisory services outside the scope of 
his employment with the broker-dealer must dis- 
close to his advisory clients that his advisory activ- 
ities are independent from his employment with 
the broker-dealer.2° Additional disclosures would 
be required, depending on the circumstances, if 
the investment adviser recommends that his cli- 
ents execute securities transactions through the 
broker-dealer with which the investment adviser is 
associated. For example, the investment adviser 





U.S. 180, 194 (1963) quoting Prosser, Law of 
Torts (1955), 534-535. 


19/d., at 200. 


20David P. Atkinson (avail. Aug. 1, 1977). 
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would be required to disclose fully the nature and 
extent of any interest the investment adviser has 
in such recommendation, including any compen- 
sation the investment adviser would receive from 
his employer in connection with the transaction.2' 
In addition, the investment adviser would be re- 
quired to inform his clients of their ability to exe- 
cute recommended transactions through other 
broker-dealers.22_ Finally, the Commission has 
stated that “an investment adviser must not effect 
transactions in which he has a personal interest in 
a manner that could result in preferring his own in- 
terest to that of his advisory clients.” 2° 


An investment adviser who structures his personal 
securities transactions to trade on the market im- 
pact caused by his recommendations to clients 
must disclose this practice to clients.24 An invest- 
ment adviser generally also must disclose if his 
personal securities transactions are inconsistent 
with the advice given to clients.25 Finally, an in- 
vestment adviser must disclose compensation re- 
ceived from the issuer of a security being recom- 
mended.?& 


Unlike other general antifraud provisions in the 
Federal securities laws which apply to conduct “in 
the offer or sale of any securities” *” or “in connec- 
tion with the purchase or sale of any security” ,?® 





21 Ibid. 
22Don P. Matheson (avail. Sept. 1, 1976). 


23Kidder, Peabody & Co., Inc., 43 S.E.C. 911, 916 
(1968). 


24SEC v. Capital Gains Research Bureau, supra 
at 197. 


25in the Matter of Dow Theory Letters et al., Ad- 
visers Act Release No. 571 (February 22, 1977). 


26/n the Matter of Investment Controlled Research 
et al., Advisers Act Release No. 701 (September 
17, 1979). 


27Section 17(a) [15 U.S.C. 77q(a)] of the Securi- 
ties Act of 1933 [15 U.S.C. 77a et seq. ]. 


28Rule 10b-5 [17 CFR 240.10b-—5] under the Se- 
curities Exchange Act of 1934 [15 U.S.C. 78a et 
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the pertinent provisions of Section 206 do not refer 
to dealings in securities but are stated in terms of 
the effect or potential effect of prohibited conduct 
on the client. Specifically, Section 206(1) prohibits 
“any device, scheme, or artifice to defraud any cli- 
ent or prospective client,” and Section 206(2) pro- 
hibits ‘any transaction, practice, or course of busi- 
ness which operates as a fraud or deceit upon any 
client or prospective client.” In this regard, the 
Commission has applied Sections 206(1) and (2) 
in circumstances in which the fraudulent conduct 
arose out of the investment advisory relationship 
between an investment adviser and its clients, 
even though the conduct did not involve a securi- 
ties transaction. For example, in an administrative 
proceeding brought by the Commission against an 
investment adviser, the respondent consented to a 
finding by the Commission that the respondent 
had violated Sections 206(1) and (2) by per- 
suading its clients to guarantee its bank loans and 
ultimately to post their securities as collaterial for 
its loans without disclosing the adviser’s deterio- 
rating financial condition, negative net worth, and 
other outstanding loans.2° Moreover, the staff has 
taken the position that an investment adviser who 
sells non-securities investments to clients must, 
under Sections 206(1) and (2), disclose to clients 
and prospective clients all its interests in the sale 
to them of such non-securities investments.°° 


V. NEED FOR INTERPRETIVE ADVICE 


The general interpretive guidance provided in this 
release should facilitate greater compliance with 
the Advisers Act. The staff will respond to routine 
requests for no-action or interpretive advice 
relating to the status of persons engaged in the 
types of businesses described in this release by 
referring persons making such requests to the re- 
lease, unless the requests present novel factual or 





seq.]. See also Section 15(c) [15 U.S.C. 780(c)] of 
the Securities Exchange Act of 1934. 


29/n the Matter of Ronald B. Donati Inc. et al., Ad- 
visers Act Rel. Nos. 666 and 683 (February 8, 
1979 and July 2, 1979 respectively). See also 
Intersearch Technology, Inc. CCH Fed. Sec. L. 
Rep. 1974-1975 Trans. Binder 480,139 (Feb. 28, 
1979) at 85,189. 


30See, Boston Advisory Group (avail. Dec. 5, 
1976). 
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interpretive issues such as material departures 
from the nature and type of services and compen- 
sation arrangements discussed above. Requests 
for no-action or interpretive advice from the staff 
should be submitted in accordance with the proce- 
dures set forth in investment Advisers Act Release 
No. 281 (Jan. 25, 1971). 


Accordingly, Part 276 of Chapter Il of Title 17 of 
the Code of Federal Regulations is amended by 
adding Investment Advisers Act Release No. 
|A-770, Statement of the staff as to the applicabil- 
ity of the Investment Advisers Act to financial plan- 
ners, pension consultants, and other persons who 
provide investment advisory services as an inte- 
gral component of other financially related serv- 
ices, thereto. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








LITIGATION 





Securities and Exchange Commission v. Sam P. 
Wallace Company, Inc., Robert D. Buckner, 
Alfonso A. Rodriquez, Civil Action No. 81-1915 
(United States District Court for District of Colum- 
bia) 


Litigation Release No. 9414/August 13, 1981 


The Securities and Exchange Commission today 
announced the filing of a civil injunctive action in 
the United States District Court for the District of 
Columbia seeking to enjoin the Sam P. Wallace 
Company, Inc. (‘Wallace’), a Dallas-based me- 
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chanical contracting company, Robert D. Buckner 
(“Buckner”), Chairman and Chief Executive Offi- 
cer of Wallace, and Alfonso A. Rodriquez 
(‘Rodriguez’), Executive Vice President and a Di- 
rector of Wallace, from further violations of Sec- 
tions 10(b) (antifraud), 13(a) (reporting), 14(a) 
(proxy) and 30A (unlawful foreign payments) of the 
Securities Exchange Act of 1934 and Rules 
10b-5, 12b-20, 13a-1 and 14a-9 thereunder. 
Without admitting or denying the allegations con- 
tained in the Commission’s Complaint, Wallace 
and Rodriguez simultaneously with the filing of this 
action consented to the entry of judgments of per- 
manent injunction. 


The Complaint alleges that during the period from 
about April 1980 Wallace, Bucknner, Rodriquez 
and others engaged in a course of conduct by 
making, or causing to be made, payments from 
Wallace bank accounts totaling at least $1.391 
million to a certain foreign official to aid Wallace in 
procuring and maintaining contracts and billings 
with a certain foreign government. 


Furthermore, the Complaint alleges that, as part of 
this course of conduct, Wallace, Buckner, Rod- 
riguez, and others, directly or indirectly, disguised 
and concealed said payments on Wallace’s books 
and records by utilizing, or causing to be utilized, 
certain false accounting entries which did not re- 
flect the true nature and purpose of and falsely de- 
scribed the expenditures used in the making of 
these payments to a certain foreign official and 
filed and disseminated Wallace’s Annual Report of 
the year ended October 31, 1980 and proxy solici- 
tation materials which failed to disclose the mat- 
ters relating to these payments. 


The settlement of these matters requires, among 
other things, that a Special Commitee composed 
of three independent Wallace directors investigate 
and report to the full Board of Directors on matters 
alleged in the Commission’s Complaint and on all 
other relevant matters. At the conclusion of this in- 
vestigation, Wallace has agreed to file a report of 
its investigation with the Commission and the 
Court. 
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